
UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 
SHOLAM WEISS,    :     

Petitioner,    : 
:     Case No.  6:15-cv-471-Orl-41KRS 

v.     :         (6:98-cr-99-Orl-19KRS) 
: 

UNITED STATES OF AMERICA, : 
Respondent.    : 

 
RESPONSE IN OPPOSITION TO PETITIONER'S 

MOTION TO VACATE, SET ASIDE, 
OR CORRECT SENTENCE, PURSUANT TO 28 U.S.C. ' 2255 

 
Pursuant to 28 U.S.C. ' 2255, the rules governing section 2255 

proceedings, and the Court=s Order of June 28, 2016 (Doc. cv-9),1 the United 

States responds in opposition to the Motion to Vacate, Set Aside, or Correct 

Sentence (section 2255 motion) (Doc. cv-1), filed by the Petitioner, Sholam Weiss 

(Weiss), and states as follows: 

INTRODUCTION 

On April 30, 1998, a federal grand jury in the Middle District of Florida 

returned a 93-Count Indictment against Weiss and others.  Weiss was charged 

with a spate of racketeering, money laundering and other offenses arising out of 

the failure of National Heritage Life Insurance Company (NHLIC).  The case 

                     
1  Docket references to Weiss's underlying criminal case are denoted herein as "Doc. cr-
[doc. no.]," while docket references to the instant civil proceeding are denoted herein as 
"Doc. cv-[doc. no.]." 

Case 6:15-cv-00471-CEM-KRS   Document 34   Filed 01/27/17   Page 1 of 67 PageID 529



2 
 

went to trial, which lasted nine months.  On November 1, 1999, following the 

nine-month trial, the jury found Weiss guilty of each of the 78 charges alleged 

against him in the Indictment.   

During the jury’s deliberations, Weiss absconded from the country.  On 

February 15, 2000, the Court sentenced Weiss in absentia to a term of 

imprisonment of 845 years.2  Weiss was thereafter apprehended in Austria and 

extradited to the United States on June 9, 2002.  In July 2009, pursuant to a 

petition Weiss filed under 28 U.S.C. § 2241, the Court vacated Weiss’s conviction 

on Count 93 of the Indictment in accordance with the Extradition Treaty between 

the Republic of Austria and the United States of America and reduced Weiss’s 

term of imprisonment to 835 years. 

Following re-entry of the judgement against Weiss in 2009, Weiss appealed 

to the Eleventh Circuit Court of Appeals, claiming, inter alia, that he was denied 

his Sixth Amendment right to Choice of Counsel by the Government’s issuance 

of a trial subpoena to Attorney Robert Leventhal (Leventhal) over the course of 

the litigation.  By way of background: 

• Leventhal began representing Weiss in 1995, when Weiss sought to 
cooperate with the United States in its investigation regarding 
NHLIC.  
  

                     
2 The Honorable Patricia C. Fawsett imposed a term of imprisonment consisting of both 
concurrent and consecutive components, count by count, which aggregated 845 years.   
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• Over the course of that representation, Leventhal was used 
unwittingly by Weiss to deliver false documents and recordings (the 
obstruction items) to the United States on Weiss’s behalf, which 
would ultimately form the bases of the false statement charges in 
Counts 91-92 and of the obstruction of justice charge in Count 93 of 
the Indictment.  As noted by the Eleventh Circuit, “Leventhal was 
not aware that the documents and recordings [he gave to the United 
States on Weiss’s behalf] were false.”3   

 
• On January 21, 1998, Weiss testified before the Grand Jury 

regarding his production of the fraudulent documents pursuant to 
Grand Jury subpoenas issued to him as a corporate records 
custodian.  Leventhal, who was still representing Weiss at the time, 
was present outside the Grand Jury room when Weiss testified. 

 
• Leventhal represented Weiss until April 1998, when Leventhal 

learned for the first time that Leventhal might be subpoenaed by the 
United States as a witness for Weiss’s trial regarding the chain of 
custody of the obstruction items and Leventhal’s authority-to-act on 
Weiss’s behalf in delivering those items to the Government.  Weiss 
was indicted on April 30, 1998.  Thereafter, in June 1998, Attorney 
Joel Hirschhorn (Hirschhorn) took over Weiss’s defense as trial 
counsel.   

 
• In July 1998, the United States issued its trial subpoena duces tecum 

to Leventhal.   
 

• Thereafter, both Leventhal and Weiss, each in his own capacity, 
moved to quash Leventhal’s trial subpoena.  Weiss argued, inter 
alia, that Leventhal was his choice of counsel and that he would be 
denied his choice of counsel if the subpoena was not quashed.  The 
Court granted their motions, finding that the need for Leventhal’s 
testimony could be eliminated by way of a stipulation between the 
United States and Weiss.  Leventhal never filed a notice of 
appearance in the case, and Hirschhorn continued to represent 
Weiss as lead trial counsel throughout the trial. 

                     
3 United States v. Weiss, 539 Fed. Appx. 952, 953-54 (11th Cir. 2013). 
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• At trial, Weiss took the stand and testified in contravention to the 
stipulation that he reached with the United States regarding how the 
obstruction items were conveyed to the United States.  The Court 
then permitted the United States to re-subpoena Leventhal because 
Weiss had made Leventhal a necessary witness regarding the chain 
of custody of the obstruction items.  Leventhal thereafter testified as 
a Government’s witness at Weiss’s trial.    

 
The Eleventh Circuit affirmed the 2009 judgment against Weiss, finding that 

there had been no prosecutorial misconduct by the United States’ issuance of the 

trial subpoena to Leventhal and that Weiss was not wrongfully denied his choice 

of trial counsel.  The Court recognized that it was, indeed, Weiss who created 

the conflict of interest that precluded Leventhal from serving as his trial counsel 

when Weiss used Leventhal’s services to deliver obstruction items to the United 

States and to obstruct justice.  

 From 1998 in the underlying criminal case through Weiss’s appeal to the 

Eleventh Circuit in 2009, Weiss steadfastly maintained that he was wrongfully 

denied his choice of counsel in violation of the Sixth Amendment by the United 

States’ issuance of the trial subpoena to Leventhal and that Leventhal did not 

suffer from a conflict of interest.  Then, on March 23, 2015, in the face of the 

Eleventh Circuit’s decision affirming his conviction, Weiss filed the pending 

section 2255 motion, taking a contrary position.  Grounds One, Two, and Three 

of Weiss’s motion challenge his convictions under Counts 91-93 of the Indictment 

and all rest on one false and untenable claim – that Weiss was denied effective 
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assistance of counsel by Leventhal when Weiss testified before the Grand Jury on 

January 21, 1998, because Leventhal suffered from an actual conflict of interest 

when he advised Weiss during the Grand Jury proceeding.  As explained briefly 

below and detailed further in the Legal Argument section of this Response, 

Weiss’s posthumous attempt to transform the Eleventh Circuit’s decision into 

ineffective assistance of counsel claims against three of his attorneys based on 

Leventhal’s representation of Weiss during Weiss’s Grand Jury appearance 

abjectly fails.  In Ground Four, Weiss raises an unrelated ineffective assistance of 

counsel claim against Hirschhorn, claiming Hirschhorn misadvised Weiss during 

Weiss’s plea negotiations with the United States.  This claim is, likewise, without 

merit.  All four grounds can, and should be, summarily dismissed without an 

evidentiary hearing. 

Ground One: 

 In Ground One, Weiss alleges that he was denied the effective assistance of 

counsel during his Grand Jury Appearance on January 21, 1998, because 

Leventhal failed to advise him to assert the Fifth Amendment in response to  

certain questions during his Grand Jury testimony due to the alleged conflict of 

interest.  This claim is unfounded for numerous reasons: 

(1) Weiss had no Sixth Amendment right to counsel before the 
Grand Jury because he had not yet been charged with the 
false statement and obstruction of justice charges in Counts 
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91-93 of the Indictment before he testified on January 21, 
1998. 
 

(2) Leventhal did not suffer from an actual conflict of interest 
during the Grand Jury proceedings on January 21, 1998.  
The record evidence, including Weiss’s own affidavit and 
affidavits from Leventhal, establishes clearly that Leventhal 
did not know that he might be subpoenaed by the 
Government as a trial witness at the time that Weiss testified 
before the Grand Jury.   

 
Further, both the law and the Court’s Orders prohibited 
Weiss from asserting the Fifth Amendment to the questions 
asked of him during his Grand Jury appearance to 
authenticate the obstruction items he produced to the 
Government.  Therefore, even if Leventhal had a conflict of 
interest as a potential trial witness, Weiss cannot establish that 
he suffered any adverse effect or prejudice from that conflict 
because Leventhal did not misadvise Weiss. 

 
(3) Weiss was well aware that Leventhal could be called as a 

witness against him because it was, indeed, Weiss who used 
the services of his lawyer to commit the offenses charged in 
Counts 91-93 of the Indictment.  Therefore, to the extent any 
conflict of interest existed, Weiss knowingly waived that 
conflict by continuing to use Leventhal as his counsel when 
Weiss testified before the Grand Jury. 

 
(4) Until Weiss filed his section 2255 motion, he consistently 

maintained that Leventhal was his counsel of choice and that 
Leventhal was not made aware until April 1998 that he might 
be subpoenaed by the Government as a trial witness.  Weiss 
also argued on appeal that Leventhal did not suffer from a 
conflict of interest.  Therefore, Weiss should be judicially 
estopped from now claiming that Leventhal suffered a conflict 
of interest that rendered him ineffective. 
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 For all of these reasons, Ground One of Weiss’s section 2255 

motion is without merit.  

 Ground Two: 

 In Ground Two, Weiss claims ineffective assistance of counsel 

against his trial counsel, Hirschhorn, because Hirschhorn did not move to 

suppress Weiss’s Grand Jury testimony from January 21, 1998, based on 

Leventhal’s alleged conflict of interest, and did not advise Weiss of the 

alleged conflict.  Because Ground One of Weiss’s section 2255 motion is 

unfounded, so too is Ground Two.  Even if Hirschhorn had a legal basis to 

file a motion to suppress, Weiss cannot establish prejudice because he 

cannot show that suppression of this testimony would have affected the 

outcome in this case.  Nor, can Weiss show any prejudice from 

Hirschhorn’s alleged failure to advise him of the conflict of interest because 

Weiss clearly had knowledge of the alleged circumstances upon which he 

bases his claim. 

 Ground Three:  

In Ground Three, Weiss claims ineffective assistance of counsel against his 

appellate counsel, Stephen Calvacca (Calvacca), based on an alleged conflict of 

interest Calvacca suffered from his prior representation of Leventhal, which 
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allegedly caused Calvacca not to argue that Leventhal suffered from an actual 

conflict of interest when Weiss testified before the Grand Jury on January 21, 

1998.  Calvacca, however, could not have rendered ineffective assistance of 

counsel by not raising this meritless claim on appeal.  Further, Weiss’s 

allegations fail to establish that Calvacca suffered any conflict of interest in 

representing Weiss.  Therefore, Grounds One, Two, and Three of Weiss’s 

section 2255 motion should be dismissed without a hearing. 

Ground Four: 

In Ground Four of his section 2255 motion, Weiss argues that, following a 

meeting that Hirschhorn had with the prosecutor to discuss a plea offer, 

Hirschhorn advised Weiss against accepting the Government’s plea offer.  As 

explained herein, Weiss’s allegations fail to establish that a formal plea offer was 

ever made to Weiss.  Moreover, even if such an offer had been made to him (it 

was not), Weiss cannot show that the offer would have been presented to the 

Court, or that the Court would have accepted it.  Finally, Hirschhorn did not 

misadvise Weiss.  Therefore, Ground Four of Weiss’s section 2255 motion is 

without merit and can also be summarily dismissed without a hearing. 

  

Case 6:15-cv-00471-CEM-KRS   Document 34   Filed 01/27/17   Page 8 of 67 PageID 536



9 
 

PROCEDURAL BACKGROUND 

I.  The Indictment 

 On April 29, 1998, a federal grand jury returned a 93-Count Indictment 

arising from the financial collapse of the NHLIC.  Doc. cr-1.  The Indictment 

charged Weiss and others with racketeering, in violation of 18 U.S.C. § 1962(c) 

(Count 1); racketeering conspiracy, in violation of 18 U.S.C. § 1962(d) (Count 2); 

wire fraud, in violation of 18 U.S.C. §§ 1343 and 1346 (Counts 3-10, 32-36, 72-80, 

86-90); interstate transportation of stolen funds, in violation of 18 U.S.C. §§ 2314 

and 2 (Counts 11, 12, and 14-31, and 37-39); a scheme to defraud, in violation of 

18 U.S.C. § 2314 (Count 13),4 and money laundering, in violation of 18 U.S.C. 

§§ 1956(a)(1)(A) and (a)(1)(B) and 1957 (Counts 40-49, 64-71, and 81-85).  

Weiss, alone, was also charged with making false statements, in violation of 18 

U.S.C. § 1001 (Counts 91 and 92), and obstruction of justice, in violation of 18 

U.S.C. § 1503 (Count 93).  Id. 

 Counts 91-93 of the Indictment are the subject of Grounds One through 

Three of Weiss’s section 2255 motion.  Count 91 alleged that, in or about the 

summer of 1995, Weiss made a false statement in violation of 18 U.S.C. § 1001 

by causing to be delivered to investigators “three false, fraudulent and 

                     
4 Count 13 was dismissed per an ore tenus order on July 12, 1999. 
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manufactured documents, two of which purported to be copies of agreements 

between South Star [Management (South Star)] and NHLIC, and the third 

purporting to be a draft of one of the agreements.”  Id., ¶ 390.  Count 92 alleged 

that, on or about August 3, 1995, Weiss made another false statement in violation 

of 18 U.S.C. § 1001 by causing his attorney to deliver to unnamed investigators 

“a false, fraudulent and manufactured document which purported to be a 

memorandum from Lyle Pfeffer[, a co-conspirator,] to Weiss’ attorney related to 

the NHLIC loan to Solar [Financial Services, Inc. (Solar)], and also caused his 

attorney to play tape recordings to one of the Investigators which purported to be 

true and accurate conversations between Weiss, [Michael] Blutrich, and Pfeffer.” 

Id., ¶ 393.  Count 93 alleged that, from on or about February 16, 1996, 

continuing through on or about January 21, 1998, Weiss obstructed justice in 

violation of 18 U.S.C. § 1503 by causing his attorney to deliver “three false, 

fraudulent and manufactured documents, two of which purported to be copies of 

[the] agreement between South Star and NHLIC, and the third purporting to be 

copies of one of the agreements” as records responsive to a Grand Jury subpoena 

and by confirming, through Weiss’s testimony before the Grand Jury on  

January 21, 1998, that these records were produced by Weiss’s agent, Leventhal, 

in response to the Grand Jury subpoena.  Id., ¶ 396. 
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II.  Outcome of the Trial 

 Following a nine-month trial, Weiss absconded while the jury was 

deliberating.  Docs. cr-1250-51.  On November 1, 1998, in Weiss’s absence, the 

jury found him guilty as to all counts against him.  Doc. cr-1267.  On February 

15, 2000, the Court sentenced him to an 845-year term of imprisonment; imposed 

a fine of $123,399,910; ordered him to pay $125,016,656 in restitution; and 

ordered him to forfeit money and property. Doc. cr-1372. 

III.  Summary of Post-Conviction Litigation 

 Weiss’s counsel timely filed a notice of appeal of his conviction to the 

Eleventh Circuit Court of Appeals, Appeal No. 00-1100, Doc. cr-1376, but the 

Court dismissed his appeal pursuant to the fugitive disentitlement doctrine.  See 

Doc. cr-1412.   

 In June 2002, Austria extradited Weiss to the United States on all counts of 

which he was convicted, except Count 93 of the Indictment.  See Weiss v. Yates, 

375 F. App’x 915, 916-17 (11th Cir. 2010), cert denied, 131 S.Ct. 2092 (2011).   

 On July 17, 2002, Weiss filed a petition for writ of habeas corpus pursuant 

to 28 U.S.C. § 2241, claiming that his extradition from Austria was obtained 

through misrepresentation and fraud, in violation of the obligations of the United 

States under the Treaty with Austria.  Doc. cv-1 (Case No. 5:02-cv-204-Oc-
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10GRJ).  On July 16, 2009, this Court vacated Weiss’s conviction on Count 93 

of the Indictment, the obstruction of justice count, and entered an Amended and 

Reentered Judgment pursuant to 28 U.S.C. § 2241, reducing Weiss’s sentence to 

835 years.  Doc. cr-2223.5    

 On July 24, 2009, Weiss again filed a notice of appeal of his criminal 

conviction to the Eleventh Circuit, Appeal No. 09-13778.6   Doc. cr-2226.  On 

appeal, Weiss raised two primary arguments: (1) that the Government violated 

his Sixth Amendment right to counsel when it issued a trial subpoena duces tecum 

to Leventhal, thereby preventing him from serving as Weiss’s trial counsel; and 

(2) that Weiss was denied his Sixth Amendment right to a unanimous verdict 

because the trial court failed to instruct the jury that it had to unanimously agree 

on whether the wire fraud convictions were predicated on a scheme to obtain 

money, or property or on a scheme to deprive another of the intangible right to 

honest services.  On September 24, 2013, the Eleventh Circuit affirmed Weiss’s 

                     
5 Weiss was extradited from Austria with the condition that his sentence for Count 93 
would be vacated and that he would be given an opportunity for a full appeal of his 
conviction and sentence.  Weiss v. Yates, 375 Fed. Appx. 915, 916 (11th Circuit 2010) 
(unpublished).  The Court vacated Count 93 pursuant to the rule of specialty, which 
limits a requesting state’s prosecution or punishment of the extradited person to the 
specific terms of the extradition.  Id. (citations omitted).  
6 Weiss’s Appellate Brief, the Government’s Response Brief, and Weiss’s Reply are 
attached to Weiss’s section 2255 motion as Exhibits 1, 2, and 3, respectively.  See Docs. 
cv-1-1; 1-2; and 1-3.   
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conviction and sentence.  Doc. cr-2434; 539 Fed. Appx. 952 (11th Cir. 2013).  

On October 10, 2013, Weiss petitioned for panel rehearing, which the Eleventh 

Circuit subsequently denied on November 15, 2013.7  Thereafter, Weiss 

petitioned the Supreme Court for certiorari review, which the Court denied on 

March 24, 2014.8  134 S. Ct. 1561 (2014); Doc. cr-2436.     

IV.  Weiss’s Pending Section 2255 Motion 

 On March 23, 2015, Weiss’s private counsel filed Weiss’s section 2255 

motion based on Weiss’s conviction in the underlying criminal case.9  Doc. cv-1.  

None of the four grounds raised in Weiss’s section 2255 motion were raised on  

  

                     
7 Weiss’s Petition for Panel Rehearing and the Eleventh Circuit Court of Appeals’ denial 
of the petition are attached hereto as Exhibit 1 and Exhibit 2, respectively. 
8 Weiss’s Petition for Writ of Certiorari and the Supreme Court’s denial of the writ of 
certiorari are attached as Exhibit 3 and Exhibit 4, respectively. 
9 That same day, Weiss filed a separate pro se motion to vacate, set aside, or correct 
sentence (Doc. cv-2), a supplement to that motion (Doc. cv-3), and a motion for leave to 
file pro se submissions.  Doc. cv-4.  On April 6, 2015, the Court denied Weiss’s motion 
for leave to make pro se filings and struck his pro se section 2255 motion (Doc. cv-2) and 
supplement to that motion (Doc. cv-3) from the record.  Doc. cv-5.  On April 20, 2015, 
Weiss filed a pro se objection to the Order denying him leave to file pro se submissions.  
Doc. cv-7.  On December 1, 2016, Weiss also filed a Petition for Writ of Mandamus to 
challenge the Order denying him leave to make pro se submissions.  Doc. cv-23.  On 
December 19, 2016, the Court overruled Weiss’s objection to the Order and denied 
Weiss’s Petition for Writ of Mandamus.  Doc. cv-26.  In addition to the filings Weiss 
has made in this civil action, on September 26, 2016, Weiss filed a Pro Se Petition for 
Writ of Audita Querela in the underlying criminal action.  Doc. cr-2448.  This petition 
remains pending. 
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direct appeal.  In each of the four grounds, however, Weiss alleges claims of 

ineffective assistance of counsel, which can be raised on collateral review.10 

 Because the Court vacated Weiss’s original sentence and reentered 

judgment against him, Weiss was permitted to file another appeal and a 

subsequent motion under 28 U.S.C. § 2255.11  The Supreme Court denied 

Weiss’s petition for writ of certiorari to the Eleventh Circuit regarding Appeal 

No. 09-13778, on March 24, 2014, and Weiss filed his section 2255 motion less 

than one year later on March 23, 2015.  Therefore, Weiss’s section 2255 motion 

is timely filed.  See 28 U.S.C. § 2255(f).   

  The United States’ response to Weiss’s section 2255 motion is due on 

January 27, 2017.  See Doc. cv-25. 

STATEMENT OF RELEVANT FACTS 
 
 A summary of the extensive factual background supporting the 93-Count 

Indictment in the underlying criminal case is set forth the Statement of Facts in 

the United States’ Brief in Response to Weiss’s Appeal to the Eleventh Circuit, 

Case No. 09-13778EE, dated April 5, 2013, which Weiss has attached to his 

                     
10 See, e.g., Massaro v. United States, 538 U.S. 500 (2003). 
11 Because the Court vacated Weiss’s original sentence and reentered judgment against 
him, Weiss was permitted to file another appeal and a subsequent petition under 28 
U.S.C. § 2255.  See United States v. Phillips, 225 F.3d 1198 (11th Cir. 2000).   
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section 2255 motion as Exhibit 2.  See Doc. cv-1-2, at 4-48.12  The appellate 

response brief details the facts underlying Counts 1-90 of the Indictment and 

specifically addresses the false statements charges in Counts 91 and 92 and the 

obstruction of justice charge in Count 93 of the Indictment, upon which Weiss 

focuses his claims in Grounds One, Two, and Three of his section 2255 motion.  

It also recounts the history of Leventhal’s representation of Weiss, beginning in 

early 1995; Hirschhorn’s replacement of Leventhal as trial counsel in June 1998; 

the Government’s issuance of the trial subpoena to Leventhal on July 7, 1998; 

and Leventhal’s testimony against Weiss at the trial in September 1999.13  For 

the sake of brevity, the United States will supplement those facts as necessary 

with citations to additional record evidence within the Legal Argument section 

below. 

LEGAL STANDARD 
Ineffective Assistance of Counsel 

 
The Sixth Amendment right to counsel is the right to effective assistance of 

counsel.  McMann v. Richardson, 397 U.S. 759, 771 n.14 (1970).  The benchmark 

                     
12 The record citations for the underlying criminal matter are referenced in the United 
States’ response brief on appeal as “D#”, such that D1 cited in the appellate brief 
corresponds with Doc. cr-1 on the Court’s docket for Case No. 6:98-cr-99-Orl-19KRS.   
13 The transcripts for the pretrial hearings and trial in this case are included on the docket 
for the underlying criminal case.  References within this brief to hearings and trial 
testimony are supported by record citations to the appropriate transcript. 

Case 6:15-cv-00471-CEM-KRS   Document 34   Filed 01/27/17   Page 15 of 67 PageID 543



16 
 

for judging any claim of ineffective assistance of counsel is whether counsel's 

conduct so undermined the proper functioning of the adversarial process that the 

trial cannot be relied on as having produced a just result.  Strickland v. 

Washington, 466 U.S. 668 (1984); see also Boykins v. Wainwright, 737 F.2d 1539, 

1542 (11th Cir. 1984).  Because a lawyer is presumed to be competent to assist a 

defendant, the burden is on the petitioner to demonstrate the denial of the 

effective assistance of counsel.  United States v. Cronic, 466 U.S. 648, 658 (1984).  

Ineffectiveness of counsel may be grounds for vacating a conviction if both: (1) 

counsel's performance fell below an objective standard of reasonable professional 

assistance; and (2) the defendant was prejudiced by the deficient performance.  

Strickland, 466 U.S. at 687, 694.   

For counsel’s performance to be deficient, it must be established that, in 

light of all the circumstances, counsel's performance was outside the wide range 

of professional competence.  See Strickland, 466 U.S. at 690.  In other words, 

when reviewing counsel's decisions, “the issue is not what is possible or what is 

prudent or appropriate, but only what is constitutionally compelled.”  Chandler v. 

United States, 218 F.3d 1305, 1313 (11th Cir. 2000) (en banc; quoting Burger v. 

Kemp, 483 U.S. 776 (1987)).  Furthermore, “[t]he burden of persuasion is on a  
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petitioner to prove, by a preponderance of competent evidence, that counsel’s 

performance was unreasonable.”  Chandler, 218 F.3d at 1313. 

“Judicial scrutiny of counsel’s performance must be highly deferential,” 

and courts “must avoid second-guessing counsel’s performance.”  Id. at 1314 

(quoting Strickland, 466 U.S. at 689).  “Courts must ‘indulge [the] strong 

presumption’ that counsel’s performance was reasonable and that counsel ‘made 

all significant decisions in the exercise of reasonable professional judgment.’”  Id. 

(quoting Strickland, 466 U.S. at 689-90).  Therefore, “counsel cannot be adjudged 

incompetent for performing in a particular way in a case, as long as the approach 

taken ‘might be considered sound trial strategy.’”  Id. (quoting Darden v. 

Wainwright, 477 U.S. 168 (1986)). 

 If the record is incomplete or unclear about counsel's actions, then it is 

presumed that counsel exercised reasonable professional judgment.  See id. at 

1314-15 n.15.  Thus, the presumption afforded counsel's performance “is not . . . 

that the particular defense lawyer in reality focused on and, then, deliberately 

decided to do or not to do a specific act.”  Id.  Rather, the presumption is “that 

what the particular defense lawyer did at trial . . . were acts that some reasonable 

lawyer might do.”  Id.  Moreover, “[t]he reasonableness of a counsel's 

performance is an objective inquiry.”  Id. at 1315.  For a petitioner to show 
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deficient performance, he “must establish that no competent counsel would have 

taken the action that his counsel did take.”  Id.  To uphold a lawyer's strategy, a 

court “need not attempt to divine the lawyer's mental processes underlying the 

strategy.”  Id. at 1315 n.16. 

With regard to the prejudice element, the petitioner must prove the 

existence of a reasonable probability of a different result.  See Strickland, 466 U.S. 

at 694.  “A reasonable probability is a probability sufficient to undermine 

confidence in the outcome.”  Id.  “The likelihood of a different result must be 

substantial, not just conceivable.”  Harrington v. Richter, 562 U.S. 86, 112 (2011).  

Further, “[t]here is no reason for a court deciding an ineffective assistance claim . 

. . to address both components of the inquiry if the defendant makes an 

insufficient showing on one.”  Strickland, 466 U.S. at 697.  Thus, if the petitioner 

fails to show that he is prejudiced by the alleged errors of counsel, the Court may 

reject the petitioner’s claim without determining whether the counsel’s 

performance was deficient.  See id.; Coulter v. Herring, 60 F.3d 1499, 1504 n.8 

(11th Cir. 1995). 

LEGAL ARGUMENT 

I. GROUND ONE:  Weiss’s Ineffective Assistance of Counsel Claim 
Against Attorney Leventhal Based on an Alleged Conflict of Interest 
Leventhal Suffered During Weiss’s Grand Jury Appearance on January 
21, 1998.  
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In Ground One, Weiss contends that Leventhal rendered ineffective 

assistance of counsel to Weiss due to an alleged conflict of interest Leventhal 

suffered when Leventhal advised Weiss during Weiss’s Grand Jury Appearance 

on January 21, 1998.  Doc. cv-1, at 12-34.  To make this argument, Weiss 

attempts to morph the Eleventh Circuit’s holding on appeal that Leventhal 

suffered from an actual conflict of interest as a trial witness against Weiss that 

precluded Leventhal from serving as Weiss’s trial counsel into a conflict that 

allegedly affected Leventhal’s advice to Weiss during Weiss’s Grand Jury 

testimony.  Weiss then contends that, due to this conflict, neither Leventhal nor 

Calvacca advised Weiss to assert his Fifth Amendment rights to “chain of 

custody” questions regarding Weiss’s production of the South Star agreement and 

draft agreements, documents relating to Solar, and tape recordings to the 

Government through Leventhal, which are collectively referred to herein as “the 

obstruction items.”  Weiss argues that, as a result, Weiss provided the testimony 

that gave the Government the final link necessary to charge Weiss with the false 

statement charges in Counts 91 and 92 and the obstruction of justice charge in 

Count 93 of the Indictment.  For the reasons explained below, Weiss’s 

arguments are both legally and factually baseless. 
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A. Weiss Had No Sixth Amendment Right to Counsel Before the Grand 
Jury on January 21, 1998. 

 
 As a preliminary matter, Weiss had no Sixth Amendment right to counsel 

during his Grand Jury appearance on January 21, 1998, regarding his production 

of the obstruction items to the Government, because Weiss had not yet been 

charged with the false statement and obstruction of justice charges in Counts 91-

93 of the Indictment.  It is well established that the Sixth Amendment right to 

counsel “does not attach until a prosecution is commenced” against a defendant. 

McNeil v. Wisconsin, 501 U.S. 171, 175 (1991).  Commencement of prosecution 

refers to “the initiation of adversary judicial criminal proceedings-whether by way 

of formal charge, preliminary hearing, indictment, information, or arraignment.” 

United States v. Gouveia, 467 U.S. 180, 188 (1984) (internal quotation omitted); 

United States v. Langley, 848 F.2d 152, 153 (11th Cir. 1988).  In other words, “[the 

Sixth Amendment right to counsel] becomes applicable only when the 

government's role shifts from investigation to accusation” by the initiation of 

adversarial judicial proceedings.  Moran v. Burbine, 475 U.S. 412, 430 (1986).   

 A grand jury proceeding is not an adversarial proceeding, but rather an ex 

parte investigation.  United States v. Calandra, 414 U.S. 338 U.S. 343 (1974).  

Therefore, the “Sixth Amendment right to counsel does not attach to grand jury 

proceedings, or prior to the resulting indictment.”  United States v. Calhoun, 796 
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F.3d 1251, 1254 (10th Cir. 2015), cert. denied, 136 S. Ct. 2005 (2016) (citations 

omitted); United States v. Ayala, 601 F.3d 256, 272 (4th Cir. 2010).  “This is so 

even if the individual summoned to appear before a grand jury is the subject of 

the investigation.” Calhoun, 796 F.3d at 1254 (citing United States v. Williams, 504 

U.S. 36, 49 (1992)).  Where there is no constitutional right to counsel, there can 

be no constitutional right to representation free from a conflict of interest.  See 

Nix v. Whiteside, 475 U.S. 157, 165 (1986) (“[B]reach of an ethical standard does 

not necessarily make out a denial of the Sixth Amendment guarantee of 

assistance of counsel.”).  Thus, even if a petitioner’s counsel suffered from a 

conflict of interest during the petitioner’s pre-indictment grand jury appearance, 

the petitioner does not have an actionable Sixth Amendment claim.  Calhoun, 

796 F.3d at 1254-55. 

 Weiss attempts to circumvent this legal precedent by arguing that his Sixth 

Amendment right to counsel had attached prior to his Grand Jury testimony 

because the United States had previously indicted Weiss and then dismissed the 

indictment with the intent to indict him again.  Doc. cv-1, at 33.  In support of 

this argument, Weiss cites only one case in which the Court found that the 

petitioner had a Sixth Amendment right to counsel before the defendant had been 

formally charged, United States v. Wilson, 719 F. Supp. 2d 1260, 1267 (D. Or.  
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2010).  Wilson, a trial court opinion from the District of Oregon, is not binding 

on this Court. 

 Wilson is also clearly distinguishable from the facts presented in Weiss’s 

case and is at odds with the case law cited herein.  In Wilson, the court 

recognized a petitioner’s Sixth Amendment right to counsel during the pre-

indictment plea negotiation process where the prosecutor had “facilitated the 

appointment of counsel for petitioner for a formal plea negotiation, told petitioner 

he would be indicted, and then presented petitioner with a specific plea bargain 

that, if accepted, would have required him to surrender his constitutional right to 

trial, and serve six years in prison.”  Id. at 1267.  Here, Weiss’s ineffective 

assistance of counsel claim arises, not in the context of plea negotiations where 

the parties’ adverse positions had solidified,14 but in the context of an ongoing 

grand jury investigation to which no Sixth Amendment right to counsel applies.   

 The fact that the United States had previously dismissed an indictment 

with the intent to re-indict Weiss does not render a different conclusion.  It is 

well settled that the Sixth Amendment right to counsel is offense-specific.  E.g., 

Texas v. Cobb, 532 U.S. 162, 167 (2001) (citing McNeill v. Wisconsin, 501 U.S. 171, 

                     
14 The Supreme Court has “long recognized that the negotiation of a plea bargain is a 
critical phase of litigation for purposes of the Sixth Amendment right to effective 
assistance of counsel.”  Padilla v. Kentucky, 559 U.S. 356, 373 (2010). 
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175 (1991)).  “[T]he Constitution does not negate society’s interest in the ability 

of police to talk to witnesses and suspects, even those who have been charged 

with other offenses.”  Id. at 171-72.  Accordingly, a defendant’s statements 

regarding offenses for which he has not been charged are admissible against him 

even though the Sixth Amendment right to counsel may have attached on other 

offenses arising out of the same facts.  Id. at 168 (citing McNeill, 501 U.S. at 

176).15   

 Thus, even if Weiss’s Sixth Amendment right to counsel had attached 

based on the filing and subsequent dismissal of the 1997 indictment, Weiss did 

not have a Sixth Amendment right to counsel regarding the false statement and 

obstruction of justice charges in Counts 91-93 of the Indictment in the underlying 

criminal case.  As Weiss’s section 2255 motion explains, Weiss was first indicted 

in July 1997 in Case No. 6:97-cr-71-Orl-22DAB (the 1997 indictment) and, at that 

time, was only charged with seven counts of money laundering in violation of 18 

U.S.C. §§ 1957 and 2.  Doc. cv-1, at 17.  On December 16, 1997, Weiss was 

                     
15 In Cobb, the Court went on hold that the Sixth Amendment right to counsel 
encompasses offenses that, even if not formally charged, meet the test set forth in 
Blockburger v. United States, 284 U.S. 299 (1932).  532 U.S. at 172-73.  That is, “where 
the same act or transaction constitutes a violation of two distinct statutory provisions, 
the test to be applied to determine whether there are two offenses or only one, is whether 
each provision requires proof of a fact which the other does not.”  Id. at 173 (quoting 
Blockburger, 284 U.S. at 304). 
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dismissed from the 1997 indictment without prejudice.  Importantly, as Weiss 

notes, “[t]he 1997 indictment did not . . . include any charges against Mr. Weiss 

relating to alleged false statement or obstruction of justice,” id. (emphasis added), which 

were ultimately charged in Counts 91-93 of the Indictment returned against Weiss 

on April 29, 1998.  Indeed, the United States did not receive information 

regarding the fabrication of the obstruction items that form the bases of Counts 

91-93 until late 1997, when Blutrich and Pfeffer began to cooperate with the 

Government.  See Doc. cv-591, at 56. 

 Weiss appeared before the Grand Jury on January 21, 1998, pursuant to 

subpoenas issued to him as a corporate records custodian, and his testimony was 

limited to his production of the obstruction items to the Government in response 

to the Grand Jury subpoenas.  See Doc. cv-1-4.  This information was relevant 

to the Government’s ongoing investigation regarding the false statement and 

obstruction of justice charges for which no adversarial judicial proceedings had 

been initiated.  Therefore, because the false statement and obstruction of justice 

charges ultimately charged against Weiss in Counts 91-93 of the Indictment had 

not been brought against Weiss when he testified before the Grand Jury in 

January 1998, Weiss had no Sixth Amendment right to effective assistance of 

counsel.  Weiss “has no remedy without a [constitutional] right,” Calhoun, 796 
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F.3d at 1255, and therefore, Ground One of Weiss’s section 2255 motion should 

be dismissed. 

B. Weiss Has Not Shown That an Actual Conflict of Interest Adversely 
Affected Leventhal’s Performance During Weiss’s Grand Jury 
Testimony; Nor, Can He. 

 
  Even if Weiss had a Sixth Amendment Right to Counsel before the Grand 

Jury, Weiss fails to show that an actual conflict of interest adversely affected 

Leventhal’s performance.  To sustain a Sixth Amendment ineffective assistance 

claim based on a conflict of interest, a petitioner “must show first, that his 

attorney had an actual conflict of interest, and second, that the conflict adversely 

affected counsel's performance.”  Pegg v. United States, 253 F.3d 1274, 1277 (11th 

Cir. 2001); see also Cuyler v. Sullivan, 446 U.S. 335, 348 (1980).  If the petitioner 

shows that a conflict of interest actually affected his representation, the petitioner 

need not demonstrate prejudice in order to obtain relief.  Cuyler, 446 U.S. at 349–

50.  Absent a showing of actual conflict and adverse effect, however, the 

petitioner is not entitled to relief.  Id.; Hunter v. Sec'y, Dep't of Corr., 395 F.3d 

1196, 1200 (11th Cir. 2005) (“An attorney's performance must be adversely 

affected by the conflict of interest before there is a constitutional violation.”).  As 

explained below, Leventhal did not suffer from an actual conflict of interest when  
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Weiss testified before the Grand Jury on January 21, 1998.  Nor, was 

Leventhal’s performance adversely affected by the alleged conflict.16     

(1) Leventhal Did Not Suffer from an Actual Conflict of Interest 
at the Grand Jury Proceedings on January 21, 1998. 

 
 An “actual conflict” of interest occurs when an attorney has “inconsistent 

interests.”  United States v. Novation, 271 F.3d 968, 1010 (11th Cir. 2001).  To 

prove that an “actual conflict” hindered counsel’s performance, the petitioner 

must make a factual showing of inconsistent interests, or point to specific 

instances in the record to suggest an actual impairment of the attorney’s interests.  

Id.; Freund v. Butterworth, 165 F.3d 839, 859 (11th Cir. 1999) (en banc).  “[T]he 

possibility of conflict is insufficient to impugn a criminal conviction.”  Cuyler, 

446 U.S. at 350; accord Caderno v. United States, 256 F.3d 1213, 1218 (11th Cir. 

2001) (speculative or hypothetical conflict does not violate Constitution).  The 

petitioner must identify “specific instances in the record to suggest an actual 

conflict or impairment of [his] interests,” Reynolds v. Chapman, 253 F.3d 1337, 

1343 (11th Cir. 2001), and must demonstrate that lawyer actively represented 

conflicting interests.  Caderno, 256 F.3d at 1218. 

 

                     
16 As explained below in section I.C., even if a conflict of interest existed, Weiss 
knowingly waived his right to conflict free counsel.   
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 Weiss attempts to use the law of the case doctrine and the Eleventh 

Circuit’s finding that Leventhal suffered from an actual conflict of interest that 

precluded him from being Weiss’s trial counsel to establish that Leventhal 

suffered from an actual conflict of interest during Weiss’s Grand Jury testimony 

on January 21, 1998.  His attempt fails for numerous reasons.  First, the law of 

the case doctrine does not apply here.  The doctrine bars re-litigation of issues 

that were decided either explicitly or by necessary implication in the same case in 

the trial or on a later appeal.  See, e.g., Schiavo v. Schiavo, 403 F.3d 1289, 1291 

(11th Cir. 2005).  Weiss relies on the Eleventh Circuit’s statement that 

“Leventhal had an actual conflict of interest that arose when Weiss used his 

services to obstruct justice and could not represent Weiss for that reason,” to 

make his ineffective assistance of counsel claim against Leventhal.  Doc. cv-1, at 

28 (citing 539 Fed. Appx. at 955).  Weiss, however, presents the Eleventh 

Circuit’s statement in a false light.   

 On appeal, Weiss raised, and the Eleventh Circuit addressed, the issue of 

whether Weiss was wrongfully denied his trial counsel of choice by the 

Government’s issuance of the trial subpoena to Leventhal.  See 539 Fed. Appx. at 

953-56.  The point the Eleventh Circuit was making with regard to the “actual 

conflict” was that it was Weiss, himself, who created the conflict that precluded 

Leventhal from serving as Weiss’s trial counsel, as opposed to the United States’ 
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issuance of the trial subpoena to Leventhal.  That trial subpoena was not issued 

to Leventhal until July 9, 1998, well after Weiss’s Grand Jury appearance on 

January 21, 1998.  The Eleventh Circuit did not consider, nor have the parties up 

until now addressed, whether Leventhal had an actual conflict of interest when 

Weiss testified before the Grand Jury in January 1998.   

 Second, Weiss cannot establish that Leventhal had inconsistent interests or 

that he actively represented them when Weiss testified before the Grand Jury on 

January 21, 1998, because Leventhal did not know that he was a potential trial 

witness at that time.  Nowhere in his section 2255 motion does Weiss identify 

(nor, has the undersigned been able to locate through a diligent search) anything 

in the record to establish that Leventhal knew on January 21, 1998, that he was a 

potential trial witness against Weiss.  Weiss’s conflict of interest argument rests 

entirely on one statement made by the prosecutor during a hearing on November 

30, 1998, regarding the Motions to Quash Leventhal’s Trial Subpoena,  

MS. HUNT: . . . [The Government] did not receive the information 
from Mr. Blutrich and Pfeffer about the fabrication of these 
documents until late 1997. . . .  We advised Mr. Calvacca and Mr. 
Leventhal of these facts, I believe, by at least January of 1998, and 
almost immediately did we contact Mr. Leventhal and advise him of 
this evidence and the fact that the government expected him to be a 
witness. . . .   
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Doc. cr-591, at 56-57.17  Based solely on this statement, Weiss contends that 

Leventhal knew on January 21, 1998, that he would be subpoenaed as a trial 

witness.  The undersigned counsel would submit, however, that the prosecutor’s 

statement, at best, indicates that the Government informed Weiss’s counsel in 

January 1998 about the information received from Blutrich and Pfeffer about the 

fabrication of the documents; it does not establish that Leventhal knew in January 

1998 that he was a potential trial witness.  Certainly, this statement is speculative 

and ambiguous as to whether Leventhal knew during Weiss’s Grand Jury 

appearance on January 21, 1998, that he was a potential witness against Weiss.  

As such, it is insufficient to support Weiss’s claim for ineffective assistance of 

counsel.  Tejada v. Dugger, 941 F.2d 1551, 1559 (11th Cir. 1991) (vague, 

conclusory, speculative, or unsupported claims cannot support an ineffective 

assistance of counsel claim).   

                     
17 The United States recognizes that it stated in its response brief to Weiss’s direct appeal 
that, “[a]t least by January 1998, the prosecutors informed Leventhal that he likely 
would be called to testify against Weiss as to the obstruction items,” (Doc. cv-1-2, at 61), 
and that “prosecutors revealed to Leventhal in January 1998—months before the grand 
jury re-indicted Weiss—their conclusion that Weiss had used him as a tool to obstruct 
justice.”  Id. at 61.  Both of those representations cite to the prosecutor’s same 
statement found at Doc. cr-591, at 56-57.  As Weiss, himself, pointed out on appeal, 
however, “[t]he only support for that date is the unsworn statement of AUSA Hunt 
herself.  Both Weiss and Leventhal have maintained under oath that the Government did not 
inform Leventhal of his status as a potential prosecution witness until the return of the operative 
indictment on April 30, 1998.” Doc. cv-1-3, at 20 (emphasis added).   
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 More importantly, the record is replete with evidence (to include Weiss’s 

and Leventhal’s own sworn statements, discussed infra) establishing that 

Leventhal did not know that he would be subpoenaed as a witness until April 

1998, well after Weiss appeared before the Grand Jury.  In fact, at the very same 

hearing on November 30, 1998, regarding the Motions to Quash Leventhal’s 

Trial Subpoena, Weiss’s trial counsel, Hirschhorn, corrected the prosecutor’s 

statement upon which Weiss now attempts to rely: 

MR. HIRSCHHORN:  Judge, Mr. Weiss advises me that at least 
he wasn’t notified by Mr. Leventhal and he doesn’t believe Mr. 
Leventhal was notified regarding the anticipated subpoena of him 
until April 30, 1998.   
 
MR. CALVACCA:  That’s correct. 
 
MR. HIRSCHHORN:  April 30.  So to the extent that Miss Hunt 
misspoke, that’s the operative date for us, April 30, 1998. 
 

Doc. cr-591, at 67 (emphasis added).18 

 Weiss, again, took this same position on December 31, 1998, in support of 

his Motion for Continuance of Trial, which stated the following: 

In approximately April of 1998, Mr. Leventhal was informally 
advised by government agents that he would be the recipient of a 
subpoena duces tecum to testify at the trial that was going to 

                     
18 This date was relevant to both Leventhal’s and Weiss’s Motions to Quash Leventhal’s 
Trial Subpoena.  Docs. cr-421, cr-540.  Leventhal contended, inter alia, that the 
“government ha[d] dragged its feet” in informing the defense that Leventhal was a 
potential witness regarding the charges in Counts 91-93 of the Indictment.  Doc. cr-421, 
at 3. 
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emanate from the impending indictment against Mr. Weiss.  Mr. 
Leventhal confirmed the government’s intent and in July, 1998 [sic], 
Mr. Leventhal was served with a trial subpoena duces tecum. . . .  
Mr. Leventhal, because of ethical concerns relating to his possible 
status as a government witness, declined to participate in witness 
interviews, strategy sessions and other important trial preparation. 
 

Doc. cr-610, at 4.  In support of this motion, Weiss submitted his own affidavit 

in which he swore as follows: 

On the eve of my reindictment, on April 30, 1998, Robert Leventhal 
advised me that the government was seeking to make him a witness 
in the case.  The government designed this indictment to include an 
obstruction of justice count and to call Mr. Leventhal as a witness.  
Mr. Leventhal advised that he could no longer actively be involved 
as my trial counsel as long as he was under government subpoena.  
He refused to file a notice of appearance. 
 

Doc. cr-610, Ex. B.  Additionally, Weiss submitted the affidavit of Leventhal in 

which Leventhal swore as follows: 

I represented Shalom Weiss from January, 1995, until April, 1998, 
in matters relating to his alleged involvement with National Heritage 
Life Insurance Company. . . .  I have not filed a notice of 
appearance in the current indictment against Weiss as I was issued a 
government trial subpoena duces tecum.  
 

 Doc. cr-610, Ex. C.   
 
 Thereafter, on appeal to the Eleventh Circuit, Weiss contended that 

“shortly before Weiss’ initial appearance on May 15, 1998, the Government 

advised Leventhal of a ‘possible conflict issue,’ specifically, that he would be 

subpoenaed by the Government to appear at trial as prosecution witness against 
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his own client with respect to Counts 91-93.”  Doc. cv-1-1, at 17 (citing Doc. cr-

105, at 28-30).  To so argue, Weiss relied upon the transcript from his initial 

appearance in May 1998, during which the prosecutor and Weiss’s counsel first 

raised with the Court the potential conflict issue arising out of Leventhal’s status 

as a potential witness.  At that hearing, Calvacca, on Weiss’s behalf, expressed 

that he was “a little disappointed that the Government didn’t see fit to resolve 

[the issue with Leventhal] in the Grand Jury stage when these issues could have 

been thrashed out,” Doc. cr-105, at 30, strongly suggesting that Leventhal, 

indeed, did not know at the Grand Jury stage that he was a potential trial witness.  

 Thus, the record evidence establishes clearly that Leventhal was not aware 

that he was a potential witness against Weiss until April 1998, well after Weiss 

had testified before the Grand Jury.  To the extent there is any doubt, attached 

hereto as Exhibit 5 is an affidavit of Leventhal, dated January 9, 2017.19  

Leventhal avers that, on January 21, 1998, he “did not know about the possibility 

that [he] could be called by the United States as a witness against Weiss”; he 

                     
19 The Court may rely upon this evidence in denying Weiss’s section 2255 motion 
without a hearing.  Rosin v. United States, 786 F.3d 873, 878 (11th Cir. 2015) (“It is well-
settled that the district court is not required to grant an evidentiary hearing when the 
defendant's claims are affirmatively contradicted by the record evidence, nor is a hearing 
required if the claims are grounded upon generalizations that are unsupported by the 
record evidence.”); Owens v. United States, 551 F.2d 1053, 1054 (5th Cir. 1977) (“Where 
the affidavits are supported by other evidence in the record, the court may rely upon 
them.” (citation omitted)). 
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learned in April 1998 “that the United States intended to issue [him] a trial 

subpoena duces tecum to testify at Weiss’s trial.”  Exhibit 5.  Weiss simply cannot 

show that Leventhal actively represented conflicting interests where Leventhal 

had no knowledge of his status as a potential trial witness.  Cf., Hunter, 395 F.3d 

at 1200 (where attorney was unaware of his office’s prior representation of 

witness testifying against defendant, prior representation of witness could not 

have adversely affected representation of defendant; citing Hunter v. State, 817 So. 

2d 786, 792-93 (Fla. 2002)).  Therefore, Weiss cannot establish that Leventhal 

suffered from an actual conflict of interest when Weiss testified before the Grand 

Jury. 

 Third, even if Leventhal had knowledge that he would be subpoenaed as a 

witness, that fact would not establish that Leventhal had “inconsistent interests” 

with Weiss on January 21, 1998.  Weiss contends that Leventhal’s “ability to 

advise Mr. Weiss regarding his grand jury testimony was hampered by his status 

as a witness, or even a potential subject of the Government’s investigation.”  

Doc. cv-1, at 28.  But, Weiss fails to offer any further explanation as to how 

Leventhal’s mere status as a potential witness regarding the chain of custody of 

the obstruction items or as a potential target of the Government’s investigation 

creates an interest inconsistent with Leventhal’s interest in counseling Weiss 
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during the Grand Jury proceeding.20 Nor, does Weiss explain how the alleged 

conflict affected Leventhal’s advice to him. 

 Assuming arguendo that Leventhal was aware that he could be a trial 

witness, the alleged conflict of interest during the Grand Jury proceeding was a 

potential conflict that arose from ABA Model Rule 3.7(a), and other similar rules 

of professional conduct, which prohibit a lawyer from acting as an advocate at a 

trial in which the lawyer is likely to be a necessary witness.  Indeed, at Weiss’s 

Initial Appearance on May 15, 1998, the Court acknowledged that there was “an 

issue of potential conflict pending” with the possibility that Leventhal could be 

called as a trial witness.  Doc. cr-105, at 30 (emphasis added).  Thereafter, both 

Leventhal and Weiss, each in his own capacity, moved to quash Leventhal’s trial 

subpoena, maintaining that Leventhal could continue to represent Weiss if a 

stipulation with the United States was reached and Leventhal’s trial subpoena 

                     
20 Moreover, Weiss’s reference to Leventhal as a potential subject of the Government’s 
investigation is unsupported and far-fetched.  Indeed, many witnesses to a crime are 
potential subjects of an investigation regarding the crime until the Government has been 
able to collect the evidence and discern the facts.  That, alone, does not create an 
interest inconsistent with advising Weiss.  More importantly, there is no dispute that 
Leventhal was unaware that the documents and recordings given to him by Weiss to 
provide to the Government were false.  Weiss, 539 Fed. Appx. at 953-54 (“Both parties 
agree that Leventhal was not aware that the documents and recordings were false.”).  
Further, Weiss offers absolutely no evidence to suggest that Leventhal was ever a subject 
of the investigation and, in fact, admitted on appeal that “Leventhal was never accused 
of any complicity in tendering the obstruction items.”  Doc. cv-1-3, at 15.   
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was quashed.  See Docs. cr-421, cr-540.  The Court, in essence, agreed and 

granted their motions, quashing Leventhal’s trial subpoena.  Docs. cr.-585, cr-

695.  Weiss and the Government thereafter entered into the stipulation at the 

beginning of trial, eliminating the need for Leventhal’s testimony.  See Doc. cr-

843. 

 The potential conflict did not become an actual conflict until Leventhal 

had to testify against Weiss at trial.  As the Eleventh Circuit recognized, 

“Leventhal’s representation of Weiss was rife with conflict–conflict about the 

nature, timing, and circumstances of disgorging the documents at issue to federal 

law enforcement authority.”  539 Fed. Appx. at 955.  It was only during the 

trial, after Weiss testified and controverted the stipulation he reached with the 

United States regarding the nature, timing, and circumstances regarding his 

production of the obstruction items, that Leventhal’s conflict of interest actually 

materialized.  See discussion re: Weiss’s trial testimony, the re-issuance of 

Leventhal’s trial subpoena, and the denial of Weiss’s renewed motion to quash, 

Doc. cv-1-2, at 41-46.  Up until Weiss testified and created the inconsistency, 

however, Leventhal faced only a potential or hypothetical conflict,21 which is 

                     
21 Even if the Court disagrees with this argument, surely the potential conflict did not 
turn into an actual conflict before Weiss was charged with Counts 91-93, which occurred 
in April 1998, well after Weiss had testified before the Grand Jury. 
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insufficient to support a Sixth Amendment claim.  See Reynolds, 253 F.3d at 

1342-43 (the conflict cannot be merely possible, speculative, or hypothetical); 

Cuyler, 446 U.S. at 350 (“[T]he possibility of a conflict is insufficient to impugn a 

criminal conviction.”).   

(2) Weiss Could Not Legally Assert the Fifth Amendment to 
Questions to Authenticate the Obstruction Items He Produced 
to the Government, and Therefore, Weiss Cannot Establish 
Any Adverse Effect from the Alleged Conflict of Interest. 

 
Regardless of whether Leventhal suffered from an actual conflict of 

interest, Weiss’s ineffective assistance of counsel claim against Leventhal still fails 

because Weiss cannot show any adverse effect on Leventhal’s performance from 

that alleged conflict.  Hunter, 395 F.3d at 1200 (“An attorney's performance must 

be adversely affected by the conflict of interest before there is a constitutional 

violation.”).  Regarding the adverse effect element of his claim, Weiss contends 

that, due to the alleged conflict of interest, Leventhal “did not advise Mr. Weiss 

to assert his Fifth Amendment rights in response to questions relating to 

production of the South Star agreement and draft agreements, documents relating 

to Solar, and tape recordings. . . .”  Doc. cv-1, at 31.  Weiss’s argument is 

absolutely baseless.  Weiss fails to acknowledge that both the law and the Court’s 

Orders prohibited Weiss from asserting the Fifth Amendment to the  
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questions asked of him during his Grand Jury appearance on January 21, 1998, to 

authenticate the obstruction items he produced to the Government. 

 To prove the adverse effect element of an ineffective assistance of counsel 

claim based on a conflict of interest, the petitioner must show: (1) the existence of 

a plausible alternative defense strategy or tactic that might have been pursued; (2) 

that the alternative strategy or tactic was reasonable under the facts; and (3) a link 

between the actual conflict and the decision to forgo the alternative strategy of 

defense.  See Freund, 165 F.3d at 860 (holding that a petitioner must establish that 

alternative defense strategy was inherently in conflict with or not undertaken due 

to attorney's other loyalties or interests); see also Burden v. Zant, 24 F.3d 1298, 1305 

(11th Cir. 1994).  Here, Weiss cannot show the existence of an alternative 

defense strategy that would have been pursued but for the alleged conflict of 

interest because Weiss had been subpoenaed to produce documents and testify 

before the Grand Jury in his capacity as a records custodian of various corporate 

entities, including South Star and Solar.  See Doc. cv-1-4, at 4, 10.   

 It is well-settled that a corporate records custodian may not resist a 

subpoena for corporate records on Fifth Amendment grounds.  E.g., Braswell v. 

United States, 487 U.S. 99, 109 (1988); In re Grand Jury Subpoena Dated Nov. 12, 

1991, FGJ 91-5 (MIA), 957 F.2d 807, 810 (11th Cir. 1992).  The Braswell Court 
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explained that a custodian of corporate records must comply with a subpoena 

ordering the production of those records, even when the act of production 

constitutes testimonial self-incrimination.  487 U.S. at 109, 119.  The custodian 

may also be called on to testify to merely identify and authenticate the documents 

that he is required to produce.  Id. at 114-15 (citing Curcio v. United States, 354 

U.S. 118, 125 (1957)).  Thus, Weiss could not assert the Fifth Amendment to the 

questions regarding his production of the documents to the Government in 

response to the Grand Jury subpoenas for corporate documents. 

 Weiss nevertheless attempted to resist these subpoenas.  From February 

1996, until November 1997, litigation ensued between Weiss and the United 

States regarding Weiss’s failure to comply with the Grand Jury subpoenas.  See 

Sealed Grand Jury Docket, Misc-OS-96-13.  On November 26, 1996, the Court 

ruled that Weiss had to produce to the Grand Jury two of the staged tape-

recorded conversations between him, Blutrich, and Pfeffer.  Misc-OS-96-13, 

Doc. S-40.  One year later, on November 27, 1997, the Court ordered Weiss to 

appear before the Grand Jury and ruled that Weiss could not assert the Fifth 

Amendment privilege in refusing to produce corporate records.  Misc-OS-96-13, 

Doc. S-45.  The Court also ruled that Weiss had to disclose whether he had 

documents in his possession and answer questions to authenticate records that 

had already been produced by Weiss’s counsel, but that Weiss could not be 
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required to answer questions regarding his knowledge of the location of missing 

documents or how the documents came to be missing.  Id.  Weiss’s Grand Jury 

testimony on January 21, 1998, Doc. cv-1-4, was consistent with Braswell and the 

Court’s rulings.  Thus, Weiss cannot show any adverse effect on Leventhal’s 

performance on January 21, 1998, and therefore, cannot sustain a claim for 

ineffective assistance of counsel.  

C. To the Extent Any Conflict Existed Arising Out of Weiss’s Use of 
Leventhal’s Services to Deliver the Obstruction Items to the United 
States, Weiss Knowingly Waived That Conflict By Continuing to 
Use Leventhal as His Counsel at Grand Jury. 
 

 Even if Leventhal suffered from an actual conflict of interest that adversely 

affected his performance in advising Weiss during Weiss’s Grand Jury testimony 

on January 21, 1998, Weiss knowingly waived that conflict by, first, using 

Leventhal to obstruct justice and then continuing to use Leventhal as his counsel.  

Anticipating the Government’s waiver defense to his conflict of interest 

argument, Weiss contends that that he “lacked the necessary knowledge to make 

an informed conflict waiver at the time he appeared before the Grand Jury.”  

Doc. cv-1, at 32.  This argument is disingenuous.  Indeed, no one knew better 

about the situation Weiss had created by using Leventhal to commit the offenses 

charged in Counts 91-93 of the Indictment than Weiss, himself. 
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 When an actual or potential conflict of interest exists, a defendant may 

waive the conflict and elect to have the attorney continue representation, as long 

as the waiver is informed and voluntary.  United States v. Garcia, 447 F.3d 1327, 

1337 (11th Cir. 2006); United States v. Garcia, 517 F.2d 272, 276-77 (5th Cir. 1975).  

The determination of whether there has been an intelligent waiver of right to 

counsel must depend, in each case, upon the particular facts and circumstances 

surrounding the case, including the background, experience, and conduct of the 

accused.  United States v. Rodriguez, 982 F.2d 474, 477 (11th Cir. 1993).  The 

record should show, in some way, that the defendant was aware of the conflict of 

interest; realized the conflict could affect the defense; and knew of the right to 

obtain other counsel.  Id.  In a section 2255 proceeding, the burden of proof rests 

upon the petitioner to establish that he did not competently and intelligently 

waive his constitutional right.  See McCorkle v. United States, 325 Fed. Appx. 804, 

807 (11th Cir. 2009) (unreported case; citing Johnson v. Zerbst, 304 U.S. 458, 468-

69 (1938)).  Further, “[a] waiver of the right to conflict-free counsel ‘disposes of 

the need to evaluate the actual or potential ineffectiveness of counsel caused by 

the alleged conflicts of interest.’” 325 Fed. Appx. at 807 (unreported case; quoting 

United States v. Rodriguez, 982 F.2d 474, 477 (11th Cir. 1993)). 
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 Weiss attempts two maneuvers to avoid waiver in this case.  First, Weiss 

cites solely to the Government’s appellate brief to suggest that “Leventhal’s 

conflict was non-waivable.”  Doc. cv-1, at 32 (citing Doc. cv. 1-2, at 72-74).  

The Government’s argument in this regard is, again, taken out of context.  On 

appeal, Weiss argued that he was wrongfully denied his choice of trial counsel 

because Leventhal did not suffer from a conflict of interest that precluded 

Leventhal from representing Weiss at trial.  In its response, the Government 

addressed whether Weiss could have waived the conflict that precluded Leventhal 

from serving as Weiss’s trial counsel; Weiss could not because Leventhal was 

precluded by the rules of professional conduct from testifying against his client.  

That scenario is not presented in Weiss’s section 2255 motion, and Weiss offers 

no authority to suggest that the alleged conflict Leventhal had during Weiss’s 

Grand Jury appearance was non-waivable. 

 Second, Weiss contends that he was “unaware” that Leventhal had a 

conflict of interest at the time Weiss appeared before the Grand Jury and, 

therefore, could not make an informed conflict waiver.  Doc. cv-1, at 32.  This 

contention is patently false.  Assuming arguendo that Leventhal had an actual 

conflict of interest during Weiss’s Grand Jury testimony, no one was more aware 

of it than Weiss.  It was Weiss, himself, who used Leventhal’s legal services to 

obstruct justice and turned Leventhal, without Leventhal’s knowledge, into a 
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witness to Weiss’s criminal conduct regarding the chain of custody of the 

obstruction items.  Even though Weiss created this issue, from the early stages of 

the litigation, through 2012 in Weiss’s appeal to the Eleventh Circuit, Weiss 

maintained that Leventhal remained his “attorney of choice.”  See Weiss’s 

Affidavit in Support of Motion to Quash Trial Subpoena, Oct. 29, 1998, Doc. cr-

501, at 20-21 (“Mr. Leventhal is my attorney of choice.”); see also Weiss’s Motion 

to Quash Leventhal’s Trial Subpoena, Nov. 17, 1998, Doc. cr-540, at 5 

(“Leventhal is Weiss’s choice as lead counsel at Weiss’s trial.”); Weiss’s Affidavit 

in Support of Weiss’s Motion for Trial Continuance, Dec. 28, 1998, Doc. cr-610, 

at 11 (“Mr. Leventhal was my first choice of counsel.”); Weiss’s Appeal to the 

Eleventh Circuit, Nov. 29, 2012, Doc. cv-1-1 (“The Government wrongly 

deprived Weiss of his Sixth Amendment right to choice of counsel by its misuse 

of a trial subpoena upon his long-time attorney, [Leventhal].”).   

 Weiss knew well before the litigation in the underlying criminal matter 

commenced the issue he had created in using Leventhal’s legal services to 

obstruct justice.  During the underlying criminal matter, though, Weiss was 

creating his record to argue on appeal that he was wrongfully denied his choice of 

counsel under the Sixth Amendment.  Now that this strategy has failed him, 

Weiss attempts to manufacture his ignorance of the alleged conflict, which he 

simply cannot do.  Cf. Bridges v. United States, 794 F.2d 1189, 1194 (7th Cir. 1986) 
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(citing United States v. Alvarez, 580 F.2d 1251, 1260 (5th Cir. 1978); affirming trial 

court’s finding of waiver of conflict of interest where defendant intentionally, and 

in bad faith, pursued course of action deliberately designed to lay groundwork for 

reversal). 

 Given Weiss’s background and the circumstances of this case, it is clear 

that Weiss competently and intelligently waived the alleged conflict of interest 

Leventhal suffered at the Grand Jury stage as a potential trial witness.  Weiss is a 

sophisticated, white-collar criminal.  He was well aware of the web he was 

weaving and the consequences of his actions.  Unfortunately for Weiss, he got 

himself caught in it.  Weiss simply cannot meet his burden to show he did not 

competently and intelligently waive his constitutional right to effective assistance 

of counsel before the Grand Jury, assuming arguendo that he had one.  Therefore, 

Ground One of Weiss’s section 2255 motion is without merit and should be 

dismissed.  

D. Weiss Should Be Judicially Estopped from Arguing That Leventhal 
Suffered a Conflict of Interest at the Grand Jury Proceedings on 
January 21, 1998. 
 

 Even if the Court rejects all of the United States’ prior arguments, Ground 

One should still be dismissed based on the doctrine of judicial estoppel.  In fact, 

the “fundamental and longstanding principle of judicial restraint requires that 
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courts avoid reaching constitutional questions in advance of the necessity of 

deciding them.” Lyng v. Northwest Indian Cemetery Protective Ass'n, 485 U.S. 439, 

445 (1988); see also Arnaiz v. Warden, Fed. Satellite Low, 594 F.3d 1326, 1328 n.2 

(11th Cir. 2010) (“Constitutional issues should be decided as a last resort.”).  

Further, the Supreme Court has recognized that federal courts are permitted to 

adjust the scope of writs of habeas corpus in accordance with equitable and 

prudential considerations.  See Danforth v. Minnesota, 552 U.S. 264, 278 (2008).  

Therefore, if the Court finds that the doctrine of judicial estoppel should be 

applied here, the Court need not address the substantive merits of Weiss’s Sixth 

Amendment challenges in Grounds One, Two, and Three of his section 2255 

motion.  

 Judicial estoppel is an equitable doctrine invoked at the court's discretion.  

New Hampshire v. Maine, 532 U.S. 742, 750 (2001) (internal citations and 

quotations omitted).  “Under this doctrine, a party is precluded from ‘asserting a 

claim in a legal proceeding that is inconsistent with a claim taken by that party in 

a previous proceeding.  Judicial estoppel is an equitable concept intended to 

prevent the perversion of the judicial process.’” Burnes v. Pemco Aeroplex, Inc., 291 

F.3d 1282, 1285 (11th Cir. 2002) (internal citations omitted).  Although the 

Supreme Court has noted that “the circumstances under which judicial estoppel 
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may appropriately be invoked are probably not reducible to any general 

formulation of principle,” New Hampshire, 532 U.S. at 750 (citations omitted), 

courts in the Eleventh Circuit generally consider two factors.  “First, it must be 

shown that the allegedly inconsistent positions were made under oath in a prior 

proceeding.  Second, such inconsistencies must be shown to have been 

calculated to make a mockery of the judicial system.” Parker v. Wendy’s Intern., 

Inc., 365 F.3d 1268, 1271 (11th Cir. 2004) (citing Burnes, 291 F.3d at 1285 

(citations omitted)).   

 As explained, beginning in 1998 in the underlying criminal case and 

continuing through Weiss’s appeal to the Eleventh Circuit, Weiss maintained that 

Leventhal was his choice of counsel and that the Government violated his Sixth 

Amendment right by issuing the trial subpoena to Leventhal.  See, Doc. cr-540, at 

5; Doc. cr-610, at 11; Doc. cv-1-1, at 15.  As part of this argument, Weiss 

repeatedly contended (and offered sworn statements in support) that Leventhal was 

not made aware until April 1998 that he was a potential trial witness and suggested 

that the Government was acting in bad faith by waiting until that time to inform 

Leventhal that he could be a witness.  See discussion of record evidence regarding 

Leventhal’s awareness of the trial subpoena, supra, at 30-33.  Additionally, on 

appeal, Weiss specifically argued that “no actual or even potential conflict existed 
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between [himself] and Leventhal to justify [Leventhal]’s disqualification.”  Doc. 

cv-1-3, at 11.   

 As a result, Weiss forced the Government to litigate the propriety of the 

Government’s issuance of the trial subpoena to Leventhal and whether Weiss was 

wrongfully denied his choice of trial counsel.  In response to Weiss’s claims, the 

Government had to defend its position that Weiss was not wrongfully denied his 

choice of trial counsel because Leventhal was conflicted out of being Weiss’s trial 

counsel based on the facts that Weiss had used unwittingly as an instrument to 

obstruct justice and that Leventhal was a necessary witness regarding the chain of 

custody of the obstruction items that Weiss provided to the Government.  The 

Government ultimately succeeded in making these arguments. 

 Now, following the Eleventh Circuit’s decision affirming Weiss’s 

conviction in its entirety, Weiss attempts to do an about face.  Contrary to his 

prior arguments and sworn statements, Weiss now claims that Leventhal knew on 

January 21, 1998, that he was a potential trial witness and had an actual conflict 

of interest.  Weiss’s positions now are clearly inconsistent with the positions he 

maintained from the inception of the underlying criminal case until he filed his 

section 2255 motion with this Court in March 2015.   

 Nearly 19 years have passed since Weiss was indicted on the 78 charges 

against him.  Weiss had a nine-month trial, absconded from the United States 

Case 6:15-cv-00471-CEM-KRS   Document 34   Filed 01/27/17   Page 46 of 67 PageID 574



47 
 

during the jury’s deliberations, and forced the United States to extradite him from 

Austria to face his 845- (now 835-) year sentence.  To permit Weiss to now take 

inconsistent positions following his loss on appeal would impose an unfair 

detriment on the United States and would be a perversion of the judicial process.  

As Weiss argued on appeal, “[t]o face a retrial on facts that go back nearly two 

decades poses a ‘substantial threat’ of prejudice.”  Doc. 1-1, at 12 (citing United 

States v. Morrison, 449 U.S. 361, 365 (1981), and Schoenauer v. United States, 759 F. 

Supp. 2d 1090, 1106 (S.D. Iowa 2010) (memories become unreliable over time and 

witnesses become unavailable, making retrial problematic)).  Therefore, the 

doctrine of judicial estoppel should bar Weiss from raising the claims in Ground 

One (and, concomitantly, in Grounds Two and Three) of his section 2255 motion. 

II. GROUND TWO:  Weiss’s Ineffective Assistance of Counsel Claim 
Against Trial Attorney Hirschhorn Based on Hirschhorn’s Alleged 
Failure to Move to Suppress Weiss’s Grand Jury Testimony and Advise 
Weiss of Leventhal’s Alleged Conflict of Interest. 
 

 In Ground Two of his section 2255 motion, Weiss claims ineffective 

assistance of counsel against his trial counsel, Hirschhorn, because: (1) 

Hirschhorn did not move to suppress Weiss’s Grand Jury testimony from January 

21, 1998, based on the claim Weiss has raised in Ground One of his motion; and 

(2) Hirschhorn failed to advise Weiss that Leventhal suffered from an actual 

conflict of interest.  Doc. cv-1 at 35-38.  Again, these arguments are both legally 
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and factually baseless.  The Government will address each of them in turn. 

A. Hirschhorn Had No Basis to File a Motion to Suppress, and Even If 
He Did, There Was No Prejudice to Weiss from His Failure to Do 
So. 
 

 Weiss’s first argument is easily dismissed based on the Government’s 

analysis of Ground One of Weiss’s section 2255 motion.  As already explained, 

Ground One of Weiss’s motion fails because Weiss had no Sixth Amendment 

right to counsel before the Grand Jury on January 21, 1998.  Even if he did, 

Leventhal did not suffer from an actual conflict of interest that adversely affected 

his performance in advising Weiss before the Grand Jury.  Indeed, Weiss had no 

choice but to answer the questions presented to him before the Grand Jury to 

authenticate the obstruction items he produced through Leventhal because the 

Court had ordered him to do so.  To the extent Leventhal had a conflict of 

interest, Weiss knowingly waived that conflict by using Leventhal to obstruct 

justice and then continuing to use Leventhal as his counsel.  Therefore, Weiss 

has not shown (cannot show) that Hirschhorn’s performance fell below an 

objective standard of reasonable professional assistance by not moving to 

suppress Weiss’s Grand Jury testimony from January 21, 1998. 
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 Even if Hirschhorn could have moved to suppress Weiss’s Grand Jury 

testimony and failed to do so, Weiss cannot show any prejudice resulting 

therefrom.  With regard to prejudice, Weiss argues that suppression of his Grand 

Jury testimony “would have effectively required the dismissal of Counts 91 

through 93 . . .  [because] it was Mr. Weiss’s grand jury testimony that 

established his involvement in providing [the fraudulent] materials to the 

government.”  Doc. cr-1, at 36.  Not only is this statement conclusory and 

unsupported, it is also false.  Indeed, Leventhal, who turned over the obstruction 

items to the Government on Weiss’s behalf and at Weiss’s direction, was a 

witness to Weiss’s involvement in producing the materials.  See Doc. cr-585, at 

14-16; Doc. cv-1-2, at 39-40.  In fact, Weiss stipulated to the facts regarding 

Leventhal’s production of the obstruction items in order to have the Court quash 

Leventhal’s trial subpoena.  See Doc. cr-585, at 7; Doc. cr-843.  Additionally, 

the Government agents could (and did) testify at trial that “Leventhal produced 

the documents and played the tape recordings, which testimony could be 

admitted against Weiss as acts by him through his agent or representative.”  

Doc. cr-695, at 2 (citing Doc. cr-585, at 19); see also Doc. cr-1643, at 21963-64.  

Thus, Counts 91-93 against Weiss did not rest solely on Weiss’s Grand Jury 

testimony.  Moreover, Count 93 has already been vacated by the Court in 

Weiss’s 2241 proceeding.  Therefore, Weiss cannot establish any prejudice 

Case 6:15-cv-00471-CEM-KRS   Document 34   Filed 01/27/17   Page 49 of 67 PageID 577



50 
 

resulting from Hirschhorn’s alleged failure to file a motion to suppress Weiss’s 

Grand Jury testimony.  

B. Weiss Cannot Establish a Claim for Ineffective Assistance of 
Counsel Based on Hirschhorn’s Alleged Failure to Advise Weiss of 
Leventhal’s Alleged Conflict of Interest. 

 
 Weiss also contends that Hirschhorn rendered ineffective assistance of 

counsel because Hirschhorn failed to advise Weiss that Leventhal had a conflict 

of interest.  Doc. cv-1, at 37-38.  Weiss further argues that he was prejudiced 

because Leventhal was involved in Weiss’s defense at trial.  Id.  This claim is 

also entirely without merit.  First, Weiss’s argument is unsupported, vague, and 

too conclusory to support an ineffective assistance of counsel claim. Tejada, 941 

F.2d at1559.  Weiss “must show that there is a reasonable probability that, but 

for counsel's unprofessional errors, the result of the proceeding would have been 

different.  A reasonable probability is a probability sufficient to undermine 

confidence in the outcome.” Strickland, 466 U.S. at 694.  Weiss fails to do that 

here.   

 Assuming arguendo that Leventhal had a conflict of interest and that 

Hirschhorn’s performance was deficient in some way, Weiss has not shown how 

he was prejudiced by it.  Weiss contends that Leventhal advised him regarding 

whether to testify and strategized with him regarding his explanation to the jury 
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regarding the documents Weiss provided to Leventhal. 22  Doc. cv-1, at 27.  But, 

Weiss fails to explain whether or how the alleged conflict of interest affected 

Leventhal’s performance in advising Weiss, and Weiss offers no explanation of 

what Leventhal allegedly said to him.  Further, Weiss offers no explanation as to 

how Hirschhorn’s representation of Weiss was affected by anything Leventhal 

said to Weiss, or as to how the trial would have been different if Hirschhorn had 

advised Weiss of Leventhal’s alleged conflict.  Thus, Weiss’s allegations fail to 

state an ineffective assistance of counsel claim against Hirschhorn.   

 Second, even if Leventhal had a conflict of interest, it is clear that Weiss 

was well aware of it and, thus, cannot establish prejudice by Hirschhorn’s alleged 

failure to advise him of it.  Indeed, it was Weiss, himself, who created the alleged 

                     
22 The degree to which Leventhal was involved in Weiss’s defense following Leventhal’s 
receipt of the first trial subpoena in July 1998 is unclear.  For example, Weiss’s Motion 
for Trial Continuance stated that, “because of ethical concerns relating to his possible 
status as a government witness, [Leventhal] declined to participate in witness interviews, 
strategy sessions and other important trial preparation.”  Doc. cr-610, at 5.  During 
trial, Hirschhorn stated that he (Hirschhorn) had stopped communicating with 
Leventhal “because [he] was concerned about the legal and ethical issues” arising out of 
Leventhal’s trial subpoena and his continued status as a potential witness.  Doc. cr-
1664, at 28318-19.  Hirschhorn did, however, state that Weiss “ha[d] been consulting 
with Leventhal on a regular daily basis virtually.”  Id. at 28320-21.  Hirschhorn then 
later corrected that statement, explaining “My client corrected me.  He didn’t consult 
with Mr. Leventhal on virtually a [sic] every day basis.  I was wrong.  Whenever Mr. 
Weiss did call Mr. Leventhal up until July or whenever he did call, Mr. Leventhal did 
respond.”  Id. at 28336-37.  Regardless of whether, and if so, the degree to which, 
Leventhal was involved at the trial stage, Weiss has not shown that he received 
ineffective assistance of counsel from his trial counsel, Hirschhorn, or that he suffered 
any prejudice. 
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conflict and knowingly waived it by continuing to procure Leventhal’s legal 

services, to the extent Leventhal continued to advise him.  Further, the Court 

addressed the potential conflict arising out of Leventhal’s status as a potential trial 

witness as early as Weiss’s Initial Appearance on May 15, 1998.  Doc. cr-105, at 

28-30.  That issue was then litigated pre-trial on Leventhal’s and Weiss’s 

Motions to Quash Leventhal’s Trial Subpoena.  Weiss was clearly aware at the 

time of the potential conflict he had created.  Because Weiss was unsuccessful on 

appeal with his argument that he was denied his choice of trial counsel, he now 

tries to argue to the contrary.  Weiss cannot now claim ignorance of the alleged 

conflict to avail himself of an ineffective assistance of counsel claim against 

Hirschhorn, and he should be judicially estopped from making this argument. 

 Third, Weiss has not established that Hirschhorn was ineffective for failing 

to advise him of the conflict because Weiss has not shown that Leventhal suffered 

from an actual conflict of interest.  Again, the conflict of interest recognized by 

the Eleventh Circuit did not progress from potential to actual until Weiss testified 

at trial and took a position inconsistent with the stipulation he reached with the 

Government, thus, creating the need for Leventhal’s testimony.  Weiss has not 

shown prior to that point, though, that Leventhal’s interests were inconsistent  
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with advising Weiss, to the extent Leventhal did so.  For all of these reasons, 

Ground Two of Weiss’s section 2255 motion should be dismissed. 

III. GROUND THREE:  Weiss’s Ineffective Assistance of Counsel Claim 
Against Appellate Counsel, Calvacca, Based on Calvacca’s Alleged 
Conflict of Interest In Representing Weiss On Appeal. 

 
 In Ground Three, Weiss claims ineffective assistance of counsel against a 

third attorney, Calvacca, based on Calvacca’s representation of Weiss on his 

appeal to the Eleventh Circuit (Appeal No. 09-13778).  Weiss argues that 

Calvacca suffered from an actual conflict of interest based on Calvacca’s 

representation of Leventhal in an unrelated matter and in moving to quash the 

trial subpoena issued to Leventhal.  Doc. cv-1, at 40.  Weiss then argues that the 

alleged conflict of interest adversely affected Calvacca’s representation of Weiss 

on appeal because Calvacca did not argue that Weiss was denied his Sixth 

Amendment right to counsel before the Grand Jury on January 21, 1998, based 

on Leventhal’s alleged conflict of interest.23  Id. at 41.  Again, Weiss fails to state 

a Sixth Amendment claim.   

 Regardless of whether Calvacca suffered from an actual conflict of interest 

when he represented Weiss on appeal (he did not), Weiss’s allegations fail to 

show that Calvacca’s performance in representing Weiss was adversely affected 

                     
23 Notably, Attorney Mark Yuracheck also represented Weiss on appeal.   
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by that alleged conflict.  For the reasons discussed in response to Ground One of 

Weiss’s section 2255 motion, Calvacca had no basis to argue that Weiss was 

denied his Sixth Amendment right to counsel when Weiss testified before the 

Grand Jury on January 21, 1998.  Therefore, Weiss has not shown (cannot 

show) the existence of a plausible alternative strategy or tactic that Calvacca 

could have reasonably pursued.  Thus, Ground Three of Weiss’s section 2255 

motion should be dismissed.  See Hunter, 395 F.3d at 1200.   

 Moreover, Calvacca did not suffer from an actual conflict of interest when 

he represented Weiss on appeal.  Weiss argues that Calvacca previously 

represented Leventhal in the mid-1990’s when Leventhal was the subject of a 

witness tampering investigation in the District of Kansas and again regarding the 

Government’s attempts to subpoena Leventhal in Weiss’s case, and thus, had an 

actual conflict of interest when he represented Weiss on appeal.  Doc. cv-1, at 

39-40.  Weiss offers absolutely no explanation or argument about the alleged 

investigation in the District of Kansas, or as to whether or how it bears any 

relevance to Weiss’s criminal proceeding, so that allegation should be summarily 

dismissed.   

 With regard to Calvacca’s representation of Leventhal on Leventhal’s 

motions to quash the trial subpoenas, Weiss suggests that Calvacca had a conflict 

of interest because Calvacca argued on behalf of Leventhal that Leventhal could 
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continue to represent Weiss and did not have a conflict of interest if the trial 

subpoena issued to Leventhal was quashed.  Id. at 40.  But, this fact does not 

establish that Calvacca had or represented conflicting interests.  Indeed, 

Calvacca’s position in representing Leventhal on Leventhal’s motion to quash 

was consistent with the position that Weiss’s counsel, Hirschhorn, and Weiss 

took on Weiss’s corresponding motion to quash.  Their positions were also 

consistent with the first ruling of the Court, which granted both Leventhal’s and 

Weiss’s motions and quashed Leventhal’s trial subpoena.   

 Weiss, nevertheless, tries to establish that Calvacca had a conflict of 

interest on appeal based on the fact that Calvacca failed to argue that Weiss was 

denied his Sixth Amendment right to counsel when Weiss testified before the 

Grand Jury on January 21, 1998, based on Leventhal’s alleged conflict of interest.  

But, it is clear that Calvacca had no legal or factual basis upon which to make this 

argument on appeal.  As discussed, Weiss had no Sixth Amendment right to 

counsel on January 21, 1998, and Leventhal did not have an actual conflict of 

interest that adversely affected his performance in representing Weiss during 

Weiss’s Grand Jury testimony.  Thus, Weiss offers no evidence or viable 

explanation as to how Calvacca suffered from an actual conflict of interest in 

representing Weiss on appeal.  
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 Moreover, even if Calvacca had a conflict of interest in representing Weiss 

based on Calvacca’s representation of Leventhal on the motions to quash, Weiss 

knowingly waived it when he selected Calvacca as his appellate counsel.  Again, 

Weiss was well aware of the issues he created by using Leventhal’s legal services 

to obstruct justice and by controverting at trial the stipulation he reached with the 

United States to quash Leventhal’s first trial subpoena.  Weiss was also aware of 

Calvacca’s involvement in representing Leventhal on Leventhal’s motion to 

quash.  See Doc. cr-421, Ex. C (Calvacca’s representation of Leventhal in regard 

to the trial subpoena issued to Leventhal was “with the full knowledge and 

permission of both Mr. Weiss and his counsel of record, Joel Hirschhorn.”).  

Weiss nevertheless retained Calvacca as his appellate counsel and, thus, waived 

any conflict of interest Calvacca had arising out of Calvacca’s representation of 

Leventhal on quashing the Government’s trial subpoena.  Cf. Bridges, 794 F.2d at 

1194. 

 Weiss’s choice of Calvacca as his appellate counsel makes sense because 

Calvacca had been intimately familiar with the choice of counsel argument 

Calvacca made in representing Leventhal and that Hirschhorn made in 

representing Weiss on the Motions to Quash Leventhal’s Trial Subpoena.  

Unfortunately for Weiss, the Eleventh Circuit found that Weiss was not 

wrongfully denied his choice of counsel by the Government’s issuance of the 
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subpoena to Leventhal.  That does not, however, mean that Calvacca was 

ineffective on appeal, nor does it now permit Weiss to argue to the contrary on 

his section 2255 motion.  Weiss’s post hoc attempt to morph the Eleventh 

Circuit’s affirmance of his conviction into a conflict of interest claim against 

Calvacca fails, and Ground Three of Weiss’s section 2255 motion should be 

dismissed. 

IV. GROUND FOUR:  Weiss’s Ineffective Assistance of Counsel Claim 
Against Hirschhorn Based on Hirschhorn’s Alleged Misadvisement of 
Weiss During Plea Negotiations.  
 
In Ground Four of his section 2255 motion, Weiss claims that Hirschhorn 

rendered ineffective assistance of counsel by misadvising Weiss during plea 

negotiations.24  Doc. cv-1 at 46-50.  More specifically, Weiss argues that 

Hirschhorn misadvised him by stating that a “twenty-year sentence was the most 

Mr. Weiss would receive if he was convicted of Money Laundering following a 

trial, such that Weiss would not benefit from accepting the government’s offer.”  

Id. at 46.  Weiss further contends that Hirschhorn did not advise Weiss that 

Weiss could be facing a sentence of more than twenty years if he was convicted at 

                     
24 For the purpose of the legal analysis set forth in this written response to Weiss’s 
section 2255 motion, the United States assumes that Weiss’s factual allegations in 
Ground Four are true.  Even assuming Weiss’s allegations are true, the United States 
nevertheless prevails.  If the Court deems a hearing necessary in this matter, the United 
States reserves the right to present evidence contrary to the factual assertions made by 
Weiss. 
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trial.  Id.  Weiss claims that “… had it not been for counsel’s erroneous advice, 

he would have accepted the government’s plea offer rather than go to trial.”  Id. 

at 48.   

 When a petitioner alleges ineffective assistance of counsel in the context of 

plea negotiations, the two-part test articulated in Strickland applies.  See Rosin, 

786 F.3d at 877.  Therefore, to state an ineffective assistance of counsel claim 

and be entitled to an evidentiary hearing, a petitioner must allege facts sufficient 

to show that: (1) trial counsel's performance was deficient; and (2) trial counsel's 

deficient performance prejudiced the petitioner’s defense.  Id.  Weiss’s 

allegations fail on both prongs.  The Government will address the second prong 

first. 

A. Weiss Has Not Met His Burden to Establish Prejudice from 
Hirschhorn’s Alleged Deficient Performance. 

 
Regardless of whether Hirschhorn’s performance was deficient, Weiss’s 

allegations clearly fail to meet his burden to establish prejudice from Hirschhorn’s 

allegedly deficient legal advice.  To meet Strickland’s prejudice prong, Weiss 

must show a reasonable probability that, but for counsel's unprofessional errors, 

the result of the proceeding would have been different.  Lafler v. Cooper, 132 S.Ct. 

1376, 1384 (2012).  In the plea-negotiations context, the prejudice requirement 

focuses on whether counsel's constitutionally ineffective performance affected the 
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outcome of the plea process.  Hill v. Lockhart, 474 U.S. 52, 59 (1985).  Therefore, 

to demonstrate prejudice where the petitioner did not enter a guilty plea, but 

instead proceeded to trial, the petitioner must show that, but for the ineffective 

assistance of counsel, a reasonable probability existed that: (1) the plea offer 

would have been presented to the court (i.e., the defendant would have accepted 

the plea and the prosecution would not have withdrawn it in light of intervening 

circumstances); (2) the court would have accepted its terms; and (3) the 

conviction or sentence, or both, under the offer's terms would have been less 

severe than under the judgment and sentence that were, in fact, imposed.  Lafler, 

132 S.Ct. at 1385. 

Weiss’s allegations fail to establish a reasonable probability that the alleged 

plea offer would have been made to the Court because they do not establish that a 

formal plea agreement was ever offered to Weiss in the first place.  “Logic 

dictates … that, to establish such prejudice, the petitioner must begin by proving 

that a plea agreement was formally offered by the government.”  Kingsberry v. 

United States, 202 F.3d 1030, 1032 (8th Cir. 2000).  In Missouri v. Frye, the 

Supreme Court held that “defense counsel has the duty to communicate formal 

offers from the prosecution to accept a plea on terms and conditions that may be 

favorable to the accused.”  132 S.Ct. 1399, 1408 (2012) (emphasis added).  The 
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Court further explained that “the fact of a formal offer means that its terms and its 

processing can be documented so that what took place in the negotiation process 

becomes more clear if some later inquiry turns on the conduct of earlier pretrial 

negotiations.”  Id. at 1409.  The lack of definition in a plea offer “makes it 

substantially harder to determine it likely that a plea acceptable to [the defendant] 

would have been entered without the prosecution canceling it or the trial court 

refusing to accept it.” Osley v. United States, 751 F.3d 1214, 1225 (11th Cir. 2014) 

(citing Merzbacher v. Shearin, 706 F.3d 356, 370 (4th Cir. 2013) (internal quotation 

marks omitted; emphasis removed)). 

With regard to the plea offer, Weiss contends that Hirschhorn visited the 

United States Attorney’s Office to discuss a plea offer.  Doc. cv-1, at 46.  Weiss 

then states that Hirschhorn informed him that the Government offered Weiss to 

plead guilty to a single count of money laundering.  Id.  Weiss’s statement about 

what Hirschhorn said to him, however, is insufficient to establish that a formal 

plea offer was made by the United States to Weiss.  It is not a statement by the 

Government, and it is devoid of any information regarding the terms or 

processing of the alleged offer. 

Furthermore, no such plea offer was made to Weiss.  Indeed, plea offers 

from the United States Attorney’s Office are made in writing and, at a minimum, 

require the written authorization of a supervisor.  Particularly, in a case as 
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complex as this one, which involved 93 charges (78 against Weiss, himself) and 

over $125,000,000 in damages, the terms of any such plea agreement would be 

extensive and detailed.  Not only do Weiss’s allegations lack specific detail as to 

the terms of the alleged plea offer, but even further, Weiss’s allegations fail to 

establish that such a plea offer was ever actually made by the United States to 

Weiss in the first place.  It was not.  

Assuming arguendo that such an offer had been made, Weiss’s allegations 

fail to establish that he would have accepted it.  Weiss’s bare claim that he would 

have accepted the alleged offer but for Hirschhorn’s advice is made now with the 

benefit of hindsight, after Weiss has been convicted on all counts and was 

sentenced to 845 (later reduced to 835) years in prison.  The record, however, 

shows to the contrary.  Weiss would not have accepted such an offer because 

Weiss never intended to spend any time in prison.  Indeed, when faced with that 

possibility following the trial and before he was even sentenced, Weiss fled the 

country and remained a fugitive until he was finally apprehended in Austria.  

Thereafter, he fought extradition to the United States.  These facts clearly fly in 

the face of Weiss’s suggestion that he would have pleaded guilty to any charge 

that would have resulted in a prison sentence.   

Further, as explained below, a sentence of twenty years was, in fact, the 

statutory maximum sentence that Weiss would have faced on one count of 
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money laundering, and thus, Hirschhorn’s advice did not fall below an objective 

standard of reasonable professional assistance.  Thus, even assuming Weiss’s 

allegations were true, Weiss had accurate information regarding the potential 

sentence he faced on the money laundering charge and nevertheless chose to go 

to trial at that time.  Weiss cites to no evidence prior to his conviction that would 

indicate any desire on his part to plead guilty.  Therefore, Weiss has not (and 

cannot) establish prejudice resulting from counsel’s alleged ineffective 

performance because the facts he alleges do not establish a reasonable probability 

that the alleged plea offer would have otherwise been presented to the court. 

 Additionally, assuming such an offer had been made from the United 

States to Weiss, accepted by Weiss, and then presented to the Court, Weiss 

cannot establish that the Court would have accepted the terms.  It is nearly 

impossible to know precisely what sentence Weiss would have faced had he not 

gone to trial and fled the country during the jury’s deliberations.  On the other 

hand, there is certainly reason to believe that the Court would not have accepted 

a plea agreement under which Weiss simply pled to a single count of money 

laundering with a maximum sentence of 20 years (240 months) in light of the 78 

charges he was facing.  Indeed, Weiss’s co-conspirators, Blutrich, Pfeffer, and 

Smythe, who all eventually cooperated with the Government, each originally 

received sentences in excess of 240 months.  See Doc. cv-1, at 19.  Given the 
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magnitude of this case and the loss involved, Weiss’s role in the fraudulent 

scheme, the number of charges Weiss faced, and the fact that Weiss was 

ultimately sentenced by the Court to an 845-year term of imprisonment, Weiss 

cannot show a reasonable probability that the Court would have accepted a plea 

offer under which Weiss pled guilty to a single count of money laundering with a 

statutory maximum sentence of 240 months.  Thus, Weiss’s allegations fail to 

meet his burden to establish prejudice from Hirschhorn’s allegedly deficient 

performance. 

B. Weiss’s Allegations Fail to Establish that Hirschhorn’s Performance 
Was Deficient. 
 

 Because Weiss clearly fails to establish prejudice resulting from 

Hirschhorn’s alleged advice, the Court need not need consider Weiss’s allegations 

regarding Hirschhorn’s performance.  Nevertheless, Weiss’s allegations also fail 

on the first prong because Weiss does not show that Hirschhorn’s advice was 

outside the wide range of professional competence.  Notably, Hirschhorn’s 

alleged advice was not incorrect.  Indeed, a defendant who is convicted of a 

count of money laundering under 18 U.S.C. §§ 1956(a)(1)(A) and 1956(a)(1)(B) 

faces a statutory maximum term of imprisonment of 20 years.  As to the count of 

money laundering, even if Weiss’s allegations were true, Hirschhorn was  
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correct that Weiss would not benefit from pleading guilty as to that count.  

Therefore, Hirschhorn did not misadvise Weiss in this regard.   

 It is also important to note that the statutory maximum sentence of 

imprisonment that Weiss faced on any one count was 20 years.  Although 

Weiss’s section 2255 motion refers to the the adjusted offense level of 42 in 

Weiss’s PSR, with a corresponding sentencing guidelines range of 360 months to 

life, that factor was not an actual predictor of Weiss’s sentence.  Indeed, the PSR 

was not complete until after Weiss was convicted.  Further, if the Court had 

imposed the sentence on each count of which Weiss was convicted concurrently 

(as the Court frequently does), the total term of imprisonment Weiss would have 

faced would have, in fact, been 20 years.  Thus, Weiss’s allegations are 

insufficient to establish that Hirschhorn’s advice was unreasonable. 

 Moreover, when considering the reasonableness of Hirschhorn’s legal 

advice as characterized by Weiss in Ground Four, the Court should consider the 

unique complexity of the facts in this case, the vast number of charges Weiss was 

facing, and the fact that Hirschhorn was not retained as trial counsel until June 

1998.  In a word, this case is extraordinary.  The fact that Weiss was ultimately 

sentenced to an 835-year term of imprisonment, though also extraordinary, 

should not be considered.  As Weiss concedes, Hirschhorn “could not 

necessarily have been expected to anticipate all of the factors that would 
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ultimately cause the Court to sentence Mr. Weiss to consecutive statutory 

maximum terms on each count. . . .”  Doc. cv-1, at 47.  In sum, Weiss’s 

allegations are insufficient to establish that Hirschhorn’s performance, especially 

in light of all the circumstances presented here, was outside the wide range of 

professional competence.  Therefore, Ground Four of Weiss’s section 2255 

motion should be summarily dismissed. 

V. STATEMENT ON NEED FOR AN EVIDENTIARY HEARING. 
 
Weiss, as the petitioner, has the burden of establishing the need for an 

evidentiary hearing, and he is entitled to a hearing only if his allegations, if 

proved, would establish his right to collateral relief.  See Birt v. Montgomery, 725 

F.2d 587, 591 (11th Cir. 1984) (en banc).  The Court “is not required to grant an 

evidentiary hearing when the defendant's claims are affirmatively contradicted by 

the record evidence, nor is a hearing required if the claims are grounded upon 

generalizations that are unsupported by the record evidence.”  Rosin v. United 

States, 786 F.3d 873, 878 (11th Cir. 2015).  Further, the Court may summarily 

dismiss the motion without a hearing “‘[i]f it plainly appears from the face of the 

motion and any annexed exhibits and the prior proceedings in the case that the 

movant is not entitled to relief[.]’” Broadwater v. United States, 292 F.3d 1302, 1303 

(11th Cir. 2002).  Weiss’s allegations fail to establish any basis for an evidentiary 
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hearing.  The issues he raises in his section motion 2255 are unsupported and 

without merit, and he should be barred from now raising them under the doctrine 

of judicial estoppel.   

CONCLUSION 

Based on Weiss’s section 2255 motion and the record now before the 

Court, Weiss has not established any entitlement to relief based on ineffective 

assistance of counsel.  Indeed, the record is replete with Weiss’s counsels’ 

vigorous representation of Weiss.  Weiss was afforded effective counsel, and 

each of Weiss's collateral challenges is devoid of merit.  Therefore, Weiss’s 

section 2255 motion (Doc. cv-1) should be summarily denied without a hearing. 

Respectfully submitted, 
 
A. LEE BENTLEY, III 
United States Attorney 

 
By: s/ Tiffany L. Cummins           

Tiffany L. Cummins 
Assistant United States Attorney 
Florida Bar No. 0053032 
400 West Washington Street, Suite 3100 
Orlando, Florida 32801 
Telephone: (407) 648-7500 
Facsimile: (407) 648-7643 
E-Mail: Tiffany.Cummins@usdoj.gov 
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