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“Supply chain” has the meaning given that term in 18 U.S.C. § 670(e). 

 
“Theft from the person of another” means theft, without the use of force, of property 
that was being held by another person or was within arms’ reach. Examples include pick-
pocketing and non-forcible purse-snatching, such as the theft of a purse from a shopping 
cart.  

 
“Trade secret” has the meaning given that term in 18 U.S.C. § 1839(3).  

 
“Veterans’ memorial” means any structure, plaque, statue, or other monument de-
scribed in 18 U.S.C. § 1369(a). 

 
“Victim” means (A) any person who sustained any part of the actual loss determined 
under subsection (b)(1); or (B) any individual who sustained bodily injury as a result of 
the offense. “Person” includes individuals, corporations, companies, associations, firms, 
partnerships, societies, and joint stock companies. 

 
2. Application of Subsection (a)(1).— 
 

(A) “Referenced to this Guideline”.—For purposes of subsection (a)(1), an offense is 
“referenced to this guideline” if (i) this guideline is the applicable Chapter Two 
guideline determined under the provisions of §1B1.2 (Applicable Guidelines) for the 
offense of conviction; or (ii) in the case of a conviction for conspiracy, solicitation, or 
attempt to which §2X1.1 (Attempt, Solicitation, or Conspiracy) applies, this guide-
line is the appropriate guideline for the offense the defendant was convicted of con-
spiring, soliciting, or attempting to commit. 

 
(B) Definition of “Statutory Maximum Term of Imprisonment”.—For purposes 

of this guideline, “statutory maximum term of imprisonment” means the maxi-
mum term of imprisonment authorized for the offense of conviction, including any 
increase in that maximum term under a statutory enhancement provision. 

 
(C) Base Offense Level Determination for Cases Involving Multiple Counts.—

In a case involving multiple counts sentenced under this guideline, the applicable 
base offense level is determined by the count of conviction that provides the highest 
statutory maximum term of imprisonment. 

 
3. Loss Under Subsection (b)(1).—This application note applies to the determination of 

loss under subsection (b)(1). 
 

(A) General Rule.—Subject to the exclusions in subdivision (D), loss is the greater of 
actual loss or intended loss. 

 
(i) Actual Loss.—“Actual loss” means the reasonably foreseeable pecuniary 

harm that resulted from the offense. 
 

(ii) Intended Loss.—“Intended loss” (I) means the pecuniary harm that the de-
fendant purposely sought to inflict; and (II) includes intended pecuniary harm 
that would have been impossible or unlikely to occur (e.g., as in a government 
sting operation, or an insurance fraud in which the claim exceeded the insured 
value). 
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(iii) Pecuniary Harm.—“Pecuniary harm” means harm that is monetary or 
that otherwise is readily measurable in money. Accordingly, pecuniary harm 
does not include emotional distress, harm to reputation, or other non-eco-
nomic harm. 

 
(iv) Reasonably Foreseeable Pecuniary Harm.—For purposes of this guide-

line, “reasonably foreseeable pecuniary harm” means pecuniary harm 
that the defendant knew or, under the circumstances, reasonably should have 
known, was a potential result of the offense.  

 
(v) Rules of Construction in Certain Cases.—In the cases described in sub-

divisions (I) through (III), reasonably foreseeable pecuniary harm shall be con-
sidered to include the pecuniary harm specified for those cases as follows: 

 
(I) Product Substitution Cases.—In the case of a product substitution 

offense, the reasonably foreseeable pecuniary harm includes the reason-
ably foreseeable costs of making substitute transactions and handling or 
disposing of the product delivered, or of retrofitting the product so that 
it can be used for its intended purpose, and the reasonably foreseeable 
costs of rectifying the actual or potential disruption to the victim’s busi-
ness operations caused by the product substitution. 

 
(II) Procurement Fraud Cases.—In the case of a procurement fraud, such 

as a fraud affecting a defense contract award, reasonably foreseeable pe-
cuniary harm includes the reasonably foreseeable administrative costs 
to the government and other participants of repeating or correcting the 
procurement action affected, plus any increased costs to procure the 
product or service involved that was reasonably foreseeable.  

 
(III) Offenses Under 18 U.S.C. § 1030.—In the case of an offense under 

18 U.S.C. § 1030, actual loss includes the following pecuniary harm, re-
gardless of whether such pecuniary harm was reasonably foreseeable: 
any reasonable cost to any victim, including the cost of responding to an 
offense, conducting a damage assessment, and restoring the data, pro-
gram, system, or information to its condition prior to the offense, and 
any revenue lost, cost incurred, or other damages incurred because of 
interruption of service. 

 
(B) Gain.—The court shall use the gain that resulted from the offense as an alternative 

measure of loss only if there is a loss but it reasonably cannot be determined. 
 

(C) Estimation of Loss.—The court need only make a reasonable estimate of the loss. 
The sentencing judge is in a unique position to assess the evidence and estimate 
the loss based upon that evidence. For this reason, the court’s loss determination is 
entitled to appropriate deference. See 18 U.S.C. § 3742(e) and (f).  

 
The estimate of the loss shall be based on available information, taking into ac-
count, as appropriate and practicable under the circumstances, factors such as the 
following: 

 
(i) The fair market value of the property unlawfully taken, copied, or destroyed; 

or, if the fair market value is impracticable to determine or inadequately 
measures the harm, the cost to the victim of replacing that property. 
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(ii) In the case of proprietary information (e.g., trade secrets), the cost of develop-
ing that information or the reduction in the value of that information that 
resulted from the offense. 

 
(iii) The cost of repairs to damaged property.  

 
(iv) The approximate number of victims multiplied by the average loss to each 

victim. 
 

(v) The reduction that resulted from the offense in the value of equity securities 
or other corporate assets. 

 
(vi) More general factors, such as the scope and duration of the offense and reve-

nues generated by similar operations. 
 

(D) Exclusions from Loss.—Loss shall not include the following: 
 

(i) Interest of any kind, finance charges, late fees, penalties, amounts based on 
an agreed-upon return or rate of return, or other similar costs. 

 
(ii) Costs to the government of, and costs incurred by victims primarily to aid the 

government in, the prosecution and criminal investigation of an offense. 
 

(E) Credits Against Loss.—Loss shall be reduced by the following: 
 

(i) The money returned, and the fair market value of the property returned and 
the services rendered, by the defendant or other persons acting jointly with 
the defendant, to the victim before the offense was detected. The time of de-
tection of the offense is the earlier of (I) the time the offense was discovered 
by a victim or government agency; or (II) the time the defendant knew or rea-
sonably should have known that the offense was detected or about to be de-
tected by a victim or government agency. 

 
(ii) In a case involving collateral pledged or otherwise provided by the defendant, 

the amount the victim has recovered at the time of sentencing from disposition 
of the collateral, or if the collateral has not been disposed of by that time, the 
fair market value of the collateral at the time of sentencing. 

 
(iii) Notwithstanding clause (ii), in the case of a fraud involving a mortgage loan, 

if the collateral has not been disposed of by the time of sentencing, use the fair 
market value of the collateral as of the date on which the guilt of the defendant 
has been established, whether by guilty plea, trial, or plea of nolo contendere.  

 
In such a case, there shall be a rebuttable presumption that the most recent 
tax assessment value of the collateral is a reasonable estimate of the fair mar-
ket value. In determining whether the most recent tax assessment value is a 
reasonable estimate of the fair market value, the court may consider, among 
other factors, the recency of the tax assessment and the extent to which the 
jurisdiction’s tax assessment practices reflect factors not relevant to fair mar-
ket value. 

 
(F) Special Rules.—Notwithstanding subdivision (A), the following special rules shall 

be used to assist in determining loss in the cases indicated: 
 


